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STATEMENT OF THE QUESTIONS PRESENTED 


The two questions presented to this court are (1) is 
the respondent’s determination of petitioner’s tax liability 
arbitrary and without legal foundation, so as to impose 
upon the respondent the burden of establishing the cor¬ 
rect amount of petitioner’s income tax liability; and (2) 
did the respondent, at the trial of this proceeding in the 
Tax Court, fail to sustain his burden of proving petition¬ 
er’s tax liability and that petitioner was guilty of fraud 
with intent to evade tax? 
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TITLE PAGE 


The parties in this case are Joseph V. Moriarty, peti¬ 
tioner, and Commissioner of Internal Revenue, respondent. 
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STATEMENT OF JURISDICTION 


Petitioner filed a petition (App. 4a) in The Tax Court 
of the United States to review respondent’s determina¬ 
tion (App. 7a) of petitioner’s liability for Federal income 
taxes and penalties for the years 1935 to 1946, inclusive. 
From an adverse decision of the Tax Court, by Hon. Ernest 
H. Van Fossan, entered on July 17, 1952 (App. 24a), peti¬ 
tioner, pursuant to the provisions of the Internal Revenue 
Code, Sections 1141(b)(1) and 1142 (U.S.C.A., Title 26, 
Sections 1141 and 1142), petitioned this Court to review 
the said decision. 


Statement of the Case 
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STATEMENT OF THE CASE 


This case involves the validity of respondent’s deter¬ 
mination (App. 7a) that (1) for the years 1935 to 1945, 
inclusive, certain hank deposits, and (2) for the year 1946, 
a certain sum of money found in premises which were not 
occupied solely by the petitioner, constitute taxable income 
of the petitioner. As the respondent alleged additional 
income tax liability in his answer, and amended answers 
(App. 12a, 21a), this case also involves the issue of wheth¬ 
er respondent has sustained his burden of proving the said 
additional amounts of income tax liability. The said addi¬ 
tional amounts of tax liability are likewise based solely 
on the assumption by the respondent that bank deposits, 
standing alone, represent taxable income. Further, there 
is also involved the issue of whether the respondent has 
sustained his burden of proving fraud. Petitioner did not 
file returns showing any taxable income for the years 
in issue. The respondent’s proposal of a delinquency 
penalty of 25 percent of the amount of the tax due is also 
contested by petitioner, in view of petitioner’s contention 
that there is no income tax due from him upon which any 
delinquency penalty can be computed. 

At the trial of this proceeding in the Tax Court, peti¬ 
tioner relied on the pleadings to establish that respond¬ 
ent’s determination of petitioner’s tax liability was arbi¬ 
trary and without any legal foundation, and urged that 
under these circumstances there was no burden on the 
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Statement of the Case 

petitioner to go forward with proof of the correct tax li¬ 
ability, if any, but rather, under the decision of Helvering 
v. Taylor, 293 U. S. 507 (1935), the burden was upon re¬ 
spondent to establish petitioner’s correct tax liability (App. 
30a-32a). After the said reference to the pleadings, peti¬ 
tioner rested his case without the introduction of any 
other evidence (App. 33a). Respondent’s witnesses es¬ 
tablished that bank deposits were made (App. 33a-41a, 
60a-64a). Respondent introduced no competent evidence 
to show any business activity, legal or illegal, from which 
the monies deposited in the banks could have been earned, 
other than to produce witnesses who testified (App. 41a- 
55a; 59a-60a) as to a raid conducted in 1946 by the State 
police on the premises occupied by the petitioner and at 
least one other person (his sister Eleanor), and to pro¬ 
duce a witness, Morris Silverman, whose testimony (App. 
55a-59a) will be more fully analyzed, infra, Point 2. 

The Tax Court held that petitioner had the burden 
of proving the amount of correct tax liability, which peti¬ 
tioner failed to sustain (App. 29a), and that respondent 
had the burden of proving the amount of additional tax li¬ 
ability set forth in the respondent’s answers, as well as the 
fraud penalty, which the Tax Court held the respondent 
established (App. 29a-30a). 

The amounts of tax deficiency, fraud and delinquency 
penalties for the years 1935-1946, inclusive, found by the 
Tax Court are set forth in its decision (App. 24a). 

The opinion of the Tax Court is reported at IS Tax 
Court 327. 


Statutes Involved 
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STATUTES INVOLVED 


Internal Revenue Code, Section Till, Rule 31(a) 
(U.S.C.A., Title 26, Section 1111): Rule 31. Evidence and 
the Submission of Evidence, (a) Hades Applicable. 

“The proceedings of the Court and its Divisions 
will be conducted in accordance with the rules of evi¬ 
dence applicable in the courts of the District of Colum¬ 
bia in the type of proceedings which prior to Septem¬ 
ber 16,1938, were within the jurisdiction of the courts 
of equity of said District.” 

Internal Revenue Code, Section 1111, Rule 32 
(U.S.C.A., Title 26, Section 1111): Rule 32. Burden of 
proof. 

“The burden of proof shall be upon the petitioner, 
except as otherwise provided by statute, and except 
that in respect of any new matter pleaded in his an¬ 
swer, it shall be upon the respondent.” 

Internal Revenue Code, Section 1112 (U.S.C.A., Title 
26, Section 1112): Burden of proof in fraud cases. 

“In any proceeding involving the issue whether 
the petitioner has been guilty of fraud with intent to 
evade tax, the burden of proof in respect of such issue 
shall be upon the Commissioner.” 

District of Columbia Code, Section 14-104 (Act of 
June 30, 1902, 32 Stat. 540, Ch. 1329, Section 1073a): 

“Impeachment of own witness—surprise.—When¬ 
ever the court shall be satisfied that the party pro- 


\ 
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Statement of Points 

ducing a witness has been taken by surprise by the 
testimony of such witness, sneh party may, in the dis¬ 
cretion of the court, be allowed to prove, for the pur¬ 
pose only of affecting the credibility of the witness, 
that the witness has made to such party or to his at¬ 
torney statements substantially variant from his sworn 
testimony about material facts in the cause; but be¬ 
fore such proof can be given the circumstances of the 
supposed statement sufficient to designate the par¬ 
ticular occasion must be mentioned to the witness, and 
he must be asked whether or not he made such state¬ 
ments and if so allowed to explain them.” 


STATEMENT OF POINTS 


1. Respondent’s determination of petitioner’s alleged 
taxable income for the years 1935 to 1946, inclusive, is 
arbitrary and without legal foundation, thereby imposing 
the burden upon the respondent of proving the amount of 
petitioner’s correct tax liability for said years. 

2. Respondent has failed to sustain his burden of 
proving petitioner’s correct tax liability and that peti¬ 
tioner was guilty of fraud with intent to evade tax. 


/ 


Summary of Argument 


11 


SUMMARY OF ARGUMENT 


Under normal circumstances, a petitioner has the bur¬ 
den of proving in the Tax Court that the amount of tax 
deficiency proposed by respondent is erroneous (Internal 
Revenue Code, Sec. 1111), and the respondent only has 
the burden of proving (1) the fraud justifying the imposi¬ 
tion of the fraud penalty, and (2) any additional tax set 
forth for the first time in his answer or amended answer 
(Internal Revenue Code, Sections 1111 and 1112). How¬ 
ever, in the present proceeding, petitioner, relying on the 
principles enunciated in Helvering v. Taylor , 293 U. S. 
507 (1935), contends that the pleadings establish that the 
respondent’s determination of petitioner’s tax liability for 
the years 1935 through 1946, inclusive, is completely arbi¬ 
trary and without legal foundation, inasmuch as the re¬ 
spondent, specifically acknowledging that there is no source 
of business activity from which the monies deposited in 
bank accounts could have been earned, has taken the posi¬ 
tion in his said determination that bank deposits, standing 
alone, can be legally regarded as taxable income to peti¬ 
tioner. The mere fact of a deposit in a bank of a sum of 
money does not establish that income has been earned by 
the taxpayer. 

Likewise, the finding of a sum of money in 1946 in 
premises occupied by the petitioner and his sister does not 
establish that petitioner had any income producing activity 
in that year or any previous year. 
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Summary of Argument 


Respondent’s evidence of a raid conducted in 1946 
upon the said premises, the petitioner not being convicted 
of any illegal activity as a result thereof, although his 
sister has been so convicted, does not sustain respondent’s 
burden of proof. Morris Silverman, a witness on behalf 
of respondent, did not place petitioner in any business ac¬ 
tivity during the tax years in issue, and his affidavit 
(Resp. Ex. I, App. 71a) is admissible only to discredit the 
said witness (District of Columbia Code, Sec. 14-104). 
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ARGUMENT 


Point 1. 

Respondent’s determination of petitioner’s alleged tax¬ 
able income for the years 1935 to 1946, inclusive, is arbi¬ 
trary and without legal foundation, thereby imposing the 
burden upon the respondent of proving the amount of 
petitioner’s correct tax liability for said years. 


Petitioner’s position is that if the respondent’s deter¬ 
mination is shown to be arbitrary, and without any rational 
or legal foundation, the determination becomes a nullity 
and the burden is then imposed upon the respondent to 
establish the correct tax liability of petitioner, if any. It 
is respectfully submitted that the Tax Court erred in con¬ 
cluding that there was no evidence before it which would 
require it to hold that the respondent’s determination is 
arbitrary (App. 29a). It is noted that the Tax Court 
assigned no specific grounds for this conclusion. 

The basis for petitioner’s contention that the respond¬ 
ent’s determination is arbitrary, and that under the prin¬ 
ciples enunciated by the United States Supreme Court in 
Helvering v. Taylor, 293 U. S. 507 (1935), the burden of 
establishing the correct tax liability is thereupon placed 
upon respondent, is that it is patent from the said respon¬ 
dent’s determination, and his first amended answer, that 
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Argument 


the respondent is relying on the legal position that bank de¬ 
posits, standing alone, constitute taxable income. The 
courts have properly required that in addition to the mere 
fact of bank deposits, a business activity must be shown as 
the source from which the monies so deposited could have 
been earned. The respondent’s first amended answer has 
unequivocally stated that the source of petitioner’s alleged 
income is unknown (App. 13a). 

Respondent’s determination asserts only that peti¬ 
tioner had “net profit from business” (App. 10a). After 
respondent’s answer was served, the petitioner moved for 
a further and better statement of the nature of the claims 
raised in the respondent’s answer, and an amended answer 
was ordered. The respondent’s first amended answer to 
the verified petition states: 

“Seventh (a) That during each of the taxable 
years in question, the petitioner realized taxable net 
income from sources unknown to the respondent . . 
(italics supplied) (App. 13a). 

In other words, on the face of the pleadings before the 
Tax Court at the opening of the trial of this proceeding, 
it was apparent that the respondent’s position was that 
he relied on the total of the bank deposits as representing 
taxable income, and he affirmatively asserted that the 
source from which such monies might have been earned 
was unknown. Accordingly, the respondent’s determina¬ 
tion is arbitrary and without legal foundation, in view of 
the well-recognized principle of law that bank deposits 
standing alone without proof of the source of business ac¬ 
tivity do not constitute taxable income. 
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In Gleckman v. U. S ., 80 F. (2d) 394 (C.C.A., 8th, 1935) 
the Court stated (p. 399): 

“It may be conceded also that the bare fact, stand¬ 
ing alone, that a man has deposited a snm of money 
in a bank would not prove that he owed income tax 
on the amount; nor would the bare fact that he re¬ 
ceived and cashed a check for a large amount, in and 
of itself, suffice to establish that income tax was due 
on account of it.” 

The Court then added, however (p. 399): 

“On the other hand, if it be shown that a ma/n has 
a business or calling of a lucrative nature and is con¬ 
stantly, day by day and month by month, receiving 
moneys and depositing them to his account and check¬ 
ing against them for his own uses, there is most poten¬ 
tial testimony that he has income, and if the amount 
exceeds exemptions and deductions, that the income 
is taxable.” (italics supplied). 

The Court then went on to find on the evidence ad¬ 
duced in that case, (p. 400): 

“The bank deposits and large items of receipts 
by Mr. Gleckman do not, therefore, stand entirely 
alone as the sole proof of the existence of a tax due 
from him, but they are identified with business car¬ 
ried on by him and so are sufficiently shown to be of 
a taxable nature.” 

The above cited case involved a criminal prosecution, 
but the theory enunciated has been followed by the Tax 
Court. See, Estate -of John Joseph Nweeya v. Commis¬ 
sioner, Tax Court memorandum decision (promulgated 
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Argument 


June 29, 1951, Commerce Clearing House Decision No. 
18433M) in which the Court, in discussing whether the 
Commissioner had sustained his burden of proof as to 
increased deficiencies claimed, held that the Commissioner 
did not show taxable income merely by showing that bank 
deposits were made in 1944 and 1945, or merely by show¬ 
ing the ownership, in those years, of $25,000.00 worth of 
Government bonds (which fact, the Court pointed out, 
would not show that the bonds were purchased out of 
1944, or 1945, income). 

Compare also Roy E. Ellgard v. Commissioner, Tax 
Court memorandum decision (promulgated Aug. 24, 1948, 
7 T.C.M. 590, at 598): 

“Bank deposits do not serve to account for in¬ 
come or expenditures, whereas expenditures are in¬ 
dicative of income.’’ 

In the present case, there is no evidence of expendi¬ 
tures. 

In Helvering v. Taylor, supra, the United States Su¬ 
preme Court found that the Commissioner’s theory of his 
proposed assessment was legally incorrect, and that there¬ 
fore: 

“The fact that the Commissioner’s determination 
of a deficiency was arbitrarily made may reasonably 
be deemed sufficient to require the board to set it 
aside.” (p. 514). 

The Court added: 

“We find nothing in the statutes, the rules of the 
board or our decisions that gives any support to the 
idea that the Commissioner’s determination shown to 
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be without rational foundation and excessive will be 
enforced unless the taxpayer proves he owes nothing 
or, if liable at all, shows the correct amount. ” (p. 514). 

In essence, the Supreme Court has acknowledged that 
normally the respondent’s determination of tax liability 
carries a presumption of correctness, but where (as in the 
present proceeding) it becomes evident that the respond¬ 
ent has made a determination which does not rest on a 
sound legal basis, the presumption of the validity of the 
tax determination is ended, and it thereupon becomes the 
burden of the respondent to establish affirmatively that 
there is a tax deficiency, without the benefit of the pre¬ 
sumed correctness of his determination. 


Point 2. 

Respondent has failed to sustain his burden of prov¬ 
ing petitioner’s correct tax liability and that petitioner was 
guilty of fraud with intent to evade tax. 


(a) Respondent did not sustain his burden of estab¬ 
lishing that petitioner had any taxable income in the years 
1935 through 1946. 

Respondent at the trial of this proceeding endeavored 
to introduce proof that the bank deposits involved came 
from petitioner’s participation in an illegal gambling ac¬ 
tivity. Assuming the respondent has the burden of proof 
of the amount of petitioner’s correct tax' liability, as 
urged in Point 1, supra , then it is submitted that the evi¬ 
dence introduced by the respondent at the trial does not 
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establish, by clear and convincing evidence, that petitioner 
had taxable income from any business activity during any 
of the tax years in issue. 

Where the Commissioner has the burden of proof (as, 
for example, in establishing fraud), the evidence adduced 
by him must be “clear and convincing’’. See Walter 
Ferguson v. Commissioner , 14 Tax Court 846, 849 (1950). 

The respondent introduced witnesses (App. 41a-55a, 
59a-60a) whose testimony indicated that a raid had been 
made in 1946 by the police of the State of New Jersey on 
the premises which were occupied by at least one other 
person in addition to petitioner, namely, his sister Eleanor 
(App. 42a). None of these witnesses testified that they 
saw the petitioner engaged in any gambling activity or 
even whether the petitioner was in any way responsible 
for any indicia of gambling which the State police claimed 
to have found on the premises. One thing is certain and 
that is, the petitioner was not convicted of any gambling 
activity as a result of this raid (App. 55a). On the other 
hand, it appears that his sister was convicted (App. 55a). 
His sister was the only person to say, at the time of the 
raid, that the numbers or lottery slips were hers (App. 
49a). Apparently, the only factor w T hich would indicate 
a suspicion against the petitioner is testimony about a so- 
called admission by the petitioner that it was not his 
sister but rather it was he whom the police wanted. Quite 
evidently, the jury in the State court trial upon the indict¬ 
ment of petitioner in connection with this raid believed 
that petitioner vras attempting to shield his sister in mak¬ 
ing this statement to police and that he himself was not 
guilty of any gambling activity. The testimony of re- 
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spondent’s witnesses does not justify a finding that the 
raid establishes the petitioner to have been in a business 
activity. 

In any event, it is pointed out, for the sake of argu¬ 
ment only, that at best, for the respondent, the raid would 
merely establish business activity on the part of the peti¬ 
tioner in the year 1946 (when the raid occurred). A sup¬ 
posed business activity, even if proven to have existed in 
1946, cannot be presumed to have been in existence prior 
thereto, particularly if it be an illegal activity, 20 Ameri¬ 
can Jurisprudence (1939) page 163: 

4 ‘But there are certain limitations upon the use 
of presumptions and their effect on the issues pre¬ 
sented at the trial. Thus, a presumption cannot be in¬ 
dulged to sustain an illegal act and cannot operate 
retrospectively. ’ * 

See also: 

Parlton et al. v. U. S., 64 App. D. C. 169, 173, 75 F. 
(2d) 772, 776 (U. S. Ct. of App., D. C., 1935) ,- 

Liverpool & London & Globe Ins. Co. v. Nebraska 
Storage Warehouse, 96 F. (2d) 30, 36 (C.C.A., 8th, 
1938); 

U. S. v. One 1939 Model Ford Pickup Truck, 35 Fed. 
Supp. 905, at pp. 905 and 907 (Dist. Ct., E. D. So. 
Car., 1940); 

Dixon v. Dixon, 24 N. J. Eq. 133,134-135. 

Respondent also introduced as a witness one Morris 
Silverman (App. 55a-59a). The testimony of this wit¬ 
ness does not indicate that the petitioner was in any busi¬ 
ness activity during the tax years in issue. The introduc- 
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tion (App. 56a-57a) of Resp. Ex. I (App. 71a), namely, 
an affidavit prepared by the Government agents and signed 
by Silverman in 1948 is not itself evidence of any state¬ 
ment therein contained. Under the applicable rules of evi¬ 
dence set forth in the District of Columbia Code, Section 
14-104, the introduction of a previously executed affidavit 
by a witness is admitted “for the purpose only of affect¬ 
ing the credibility of the witness” (italics supplied). (The 
rules of evidence applicable in the courts of the District 
of Columbia govern the Tax Court; see Internal Revenue 
Code, Section 1111, Rule 31(a).) 

In any event, the affidavit of Silverman does not clear¬ 
ly indicate in what years the petitioner is alleged to have 
been engaged in any business activity and certainly would 
not constitute clear and convincing proof by the respond¬ 
ent of the necessary elements to establish taxable income. 

Comment should also be made upon the nature of re¬ 
spondent’s proof of bank deposits. There is no clear evi¬ 
dence which would indicate that all bank deposits are to 
be charged to the petitioner. In the first place, quite a 
number of the bank accounts introduced in evidence are 
not solely in the petitioner’s name, but are in the name 
of the petitioner in trust for his mother or brother or 
sisters (App. 66a). The testimony is clear in this pro¬ 
ceeding that one of the sisters was convicted of gambling 
activity (App. 55a). Accordingly, there is grave doubt 
as to whether bank accounts in these names are not the as¬ 
sets of the other members of the Moriartv family. In the 
second place, respondent has not shown that all of the 
various bank deposits were actually made by the petitioner, 
particularly in the trust accounts. The witnesses produced 
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by the respondent did not verify whether the petitioner 
was the person who made all of the deposits (e.g., App; 
38a-39a, 41a) and did not have information available from 
which they could state whether Eleanor, Ellen, Margaret 
or Albert Moriarty had other accounts at the same bank 
(App. 37a-38a, 40a, 41a). The respondent's failure to 
show that these individuals had other bank accounts of 
their own makes it just as reasonable to assume that the 
bank accounts in trust for them were their own accounts 
and not that of the petitioner. Furthermore, in view of 
all the above possibilities, with particular emphasis on 
the fact that Eleanor Moriarty was the only member of 
the Moriarty family to have been convicted of gambling 
activity, it is conceivable that all of the bank accounts were 
that of the sister rather than that of the petitioner. Cer¬ 
tainly, respondent has not carried his burden of proof of 
establishing that the bank deposits were those of petitioner. 

An additional point should be made with respect to 
the theory of the respondent’s determination that $27,- 
786.00 should be deemed to be taxable income of the peti¬ 
tioner in 1946. Respondent’s determination is apparently 
based on a suspicion that because this sum was found in 
the premises occupied by the petitioner and his sister, this 
sum represents 1946 earnings. If bank deposits standing 
alone cannot be deemed to be taxable income, certainly a 
sum of money found on premises occupied by petitioner 
and his sister (the former acquitted of gambling activity, 
and the latter convicted), cannot be treated as constituting, 
per se taxable income. Certainly, the existence of such a 
sum of money does not establish that it was petitioner’s 
funds from a business activity. For the sake of argument, 
it is conceivable that this sum of money was part of the 
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funds collected by the sister in the conduct of a gambling 
activity and that from said sum payment had to be made 
therefrom to the holders of the winning numbers. Conse¬ 
quently, the mere presence of such monies would not 
demonstrate that the said sum represented net income, 
even to the sister, from gambling. 

(b) Respondent did not sustain his burden of proving 
fraud. 

The Tax Court concluded that the respondent present¬ 
ed ample evidence to carry his burden of proving fraud 
(App. 30a), although making no reference to any specific 
grounds for such conclusion. For the same reasons urged 
above (Point 2(a)), it is submitted that the respondent 
has failed to establish, by clear and convincing evidence, 
that petitioner was guilty of fraud with intent to evade 
tax. 


CONCLUSION 


The Tax Court erred in failing to hold that respond¬ 
ent’s determination of petitioner’s liability for taxes and 
penalties for the years 1935 to 1946, inclusive, was arbi¬ 
trary and without legal foundation, and that respondent 
did not establish the correct amount of petitioner’s tax 
liability and failed to sustain his burden of proving fraud. 

Respectfully submitted, 

Joseph V. Moriabty, 

Petitioner appearing in person, 

18-A West Hamilton Place, 
Jersey City, N. J. 
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APPENDIX 


IN THE TAX COURT OF THE UNITED STATES 


Docket No. 16758 


Joseph V. Moriarty alias Michael and/or Michel Pitcher 

alias Joseph Petrick, 


Petitioner 


vs. 


Commissioner of Internal Revenue, 

Respondent 


L 

RELEVANT DOCKET ENTRIES 


1947 

Dec. 17, Petition received and filed. Taxpayer notified. 
Fee paid. 

1948 

Feb. 27, Answer filed by General Counsel. 

Apr. 12, Motion for a further and better statement filed by 
petitioner. Copy served. 

Apr. 13, Hearing set April 28/48, Washington, D. C., on 
petitioner’s motion. 
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Docket Entries 


Apr. 28, Hearing had before Judge Murdock, on petition¬ 
er’s motion for further and better statement. Show 
cause issued as to paragraphs 7 and 14 of the answer. 
Returnable May 26/48. 

Apr. 28, Order, that the respondent file an amended answer 
setting forth fully, in paragraphs 7 and 14 of the an¬ 
swer, or show cause on or before May 26/48. Peti¬ 
tioner’s motion is denied as to other paragraphs of 
the answer, entered. 

May 24, Amended answer filed by respondent. 

Jul. 12, Reply to answer as amended filed by petitioner. 
Copy served. 

1951 

Oct. 4, Hearing had before Judge Van Fossan, on merits, 
respondent’s oral motion to file amendment to answer. 
Granted. Appearance of Edward Baumgarten, filed. 
Briefs due December 3/51. Replies due January 2/52. 

Oct. 15, Transcript of hearing 10/4/51 filed. 

1952 

Feb. 4, Motion for leave to file second amended answer, 
second amended answer lodged, filed by respondent. 

Feb. 5, Motion for leave to file second amended answer, 
granted, second amended answer filed. 

May 19, Findings of fact and opinion rendered, Judge, Van 
Fossan. Decision will be entered under rule 50. Copy 
served. 

Jul. 11, Agreed computation for entry of decision filed. 

Jul. 17, Decision entered, Judge, Van Fossan, Div. 9. 


Docket Entries 
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Oct. 15, Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error filed 
by taxpayer. 

Oct. 15, Proof of service filed. 

Oct. 21, Motion for order directing the Clerk of Tax Court 
to forward original papers and exhibits constituting 
the record to the Court of Appeals for the District of 
Columbia, filed by taxpayer. 

Oct. 21, Order, that petitioner’s motion is granted to the 
extent only that all original exhibits A thru HHH, 
received in evidence at the hearing in this proceeding 
shall be held in the custody of the Clerk of the Tax 
Court until 10 days before this case is set for argu¬ 
ment, and then upon direction of counsel, the Clerk 
of the Tax Court will transmit original exhibits to 
Court of Appeals, entered. 

Nov. 14, Motion for extension of time to 1/13/53 to file 
record on review filed by taxpayer. 

Nov. 14, Order extending time to 1/13/53 to prepare, 
transmit and deliver record, entered. 

1953 

Jan. 7, Designation of contents of record on review, filed by 
taxpayer. 

Jan. 19, Proof of service of designation of record filed. 
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TL 

PETITION TO THE TAX COURT OF THE UNITED 

STATES 


The above named petitioner hereby petitions for a 
redetermination of the deficiency set forth by the Com¬ 
missioner of Internal Revenue in his notice of deficiency 
EHP-90 D dated September 22, 1947 and as a basis of his 
proceeding alleges as follows: 

First: The Petitioner is an individual residing at 
18-A West Hamilton Place, Jersey City, New Jersey. No 
returns for the periods herein involved were filed by the 
Petitioner with the Collector of Internal Revenue. 

Second: The notice of deficiency (a copy of which is 
attached and marked “Exhibit A”) was mailed to the 
petitioner on or about September 22, 1947. 

Third: The taxes in controversy are Income, Victory 
and Defense Taxes for the following calendar years and 
in the following amounts: 

Income Tax 


Year 

Deficiency 

50 % Penalty 

25 % 

Penalty 

1935 

$ 246.34 

$ 123.17 

$ 

61.58 

1936 

1,222.04 

611.02 


305.51 

1937 

1,241.14 

620.57 


310.28 

1938 

713.53 

356.76 

- 

178.38 

1939 

559.96 

279.98 


139.99 

1940 

241.96 

120.98 


60.49 

1941 

790.79 

395.40 


197.70 
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Year 

Deficiency 

50 % Penalty 

25 % Penalty 

1942 

5,592.72 

2,796.36' 

1,398.18 

1943 

930.40 

465.20 

232.60 

1944 

1,716.78 

858.39 

429.20 

1945 

81,356.10 

40,678.05 

20,339.02 

1946 

13,539.46 

6,769.73 

3,384.87 

Totals 

$108,151.22 

$54,075.61 

$27,037.80 


Total Deficiency of Taxes and Penalty $189,264.63 
Fourth: The determination of tax set forth in the 
said notice of deficiency is based upon the following errors: 

(A) For the calendar year ended December 31, 
1935: 

1. The respondent has determined a net profit 
from business in the amount of $6,214.00. 

2. The respondent has determined income from 
interest on bank deposits in the amount of $15.28. 

[Sub-paragraphs (B) 1 and 2 through (L) 1 and 
2, covering the calendar years 1936-1946, inclusive, are 
not printed herein, being identical in language with 
sub-paragraph (A) 1 and 2, above, except as to the 
amounts stated therein.] 

Fifth: The facts upon which petitioner relies as a 
basis for this proceeding are as follows: 

(A) For the calendar year ended December 31, 
1935: 

1. (a) The petitioner denies that he had a net 

income from business of $6,214.00 and that the basis 
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of such determination as made by the respondent is 
unknown to the petitioner, erroneous, arbitrary, and 
has no basis in fact. 

(b) If respondent’s determination of the income 
tax liability is based upon bank deposits, it is con¬ 
tended by petitioner that the bank deposits do not 
constitute taxable income. 

(c) The petitioner further contends that he did 
not have sufficient income which would require filing 
an income tax return for this year. 

2. The interest income on bank deposits of $15.28 
has been erroneously determined by the respondent. 

[Sub-paragraphs (B) 1 (a) (b) (c) and 2 through 
(L) 1 (a) (b) (c) and 2, covering the years 1936-1946, 
inclusive, are not printed herein, being identical in 
language with sub-paragraph (A) 1 (a) (b) (c) and 2, 
above, except as to the amounts stated therein.] 

Sixth: Wherefore, the petitioner prays that this 
Court may hear the proceedings and determine that: 

1. For the year 1935: 

(a) No deficiency is due from the petitioner. 

(b) No reasons or grounds exist for the assertion 
of a penalty under Section 291 (a) of the Internal 
Revenue Code. 

(c) No reason or grounds exist for the assertion 
of a penalty under Section 293 (b) of the Internal 
Revenue Code. 

[Sub-paragraphs 2 (a) (b) and (c) through 12 (a) 
(b) and (c), covering the years 1936-1946, inclusive, 
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are not printed herein, being identical in language with 
sub-paragraph 1 (a) (b) and (c), above.] 

David Zuckebman, 

Attorney for Petitioner, 

60 Park Place, 

Newark, New Jersey. 

Verified by petitioner, Joseph V. Moriarty, on Decem¬ 
ber 16,1947. 


EXHIBIT “A” 


Treasury Department 
Internal Revenue Service 
Newark, 2, N. J. 

Office of 

Internal Revenue Agent in Charge 
Newark Division 
3d Floor, 581 Broad Street 
In Replying Refer To: 

EHP-90 D 

September 22,1947 

Mr. Joseph V. Moriarty alias Michael and/ or 
Michel Pitcher alias Joseph Petrick 
18 A West Hamilton Place 
Jersey City, New Jersey 

Dear Sir: 

You are advised that the determination of your income 
tax liability for the taxable years ended December 31,1935, 
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December 31, 1936, December 31, 1937, December 31, 1938, 
December 31, 1939, December 31, 1940, December 31, 1941, 
December 31, 1942, December 31, 1943, December 31, 1944, 
December 31, 1945 and December 31, 1946, discloses a 
deficiency of $108,151.22 and $81,113.41 in penalty, as shown 
in the statement attached. 

The deficiency of income tax stated and penalties plus 
interest as prescribed by law have been assessed against 
you under the provisions of the internal revenue laws rela¬ 
tive to jeopardy assessments. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, or a 
legal holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may file a 
petition with The Tax Court of the United States, at its 
principal address, Washington 25, D. C., for a redetermina¬ 
tion of the deficiency or deficiencies. 

Very truly yours, 

George J. Schoeneman, 
Commissioner, 

By 

(Signed) R. 0. Thornton, 

Internal Revenue Agent in Charge. 

Enclosures: 

Statement 
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\ 

EHP-90 D 

Statement 

Mr. Joseph V. Moriarty alias Michael and/or Michel 
Pitcher alias Joseph Petrick 
18 A West Hamilton Place 
Jersey City, New Jersey 

Tax Liability for the Taxable Years Ended December 
31, 1935, December 31, 1936, December 31, 1937, December 
31, 1938, December 31, 1939, December 31, 1940, December 
31, 1941; December 31, 1942, December 31, 1943; December 
31, 1944; December 31,1945; and December 31,1946. 

Income Tax 


Year 

Deficiency 

50% Penalty 

25% Penalty 

1935 

$ 246.34 

$ 123.17 

$ 61.58 

1936 

1,222.04 

611.02 

305.51 

1937 

1,241.14 

620.57 

310.28 

1938 

713.53 

356.76 

178.38 

1939 

559.96 

279.98 

139.99 

1940 

241.96 

120.98 

60.49 

1941 

790.79 

395.40 

197.70 

1942 

5,592.72 

2,796.36 

1,398.18 

1943 

930.40 

465.20 

232.60 

1944 

1,716.78 

858.39 

429.20 

1945 

81,356.10 

40,678.05 

20,339.02 

1946 

13,539.46 

6,769.73 

3,384.87 

Totals 

$108,151.22 

$54,075.61 

$27,037.80 


Total Deficiency of Taxes and Penalty $189,264.63 
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This determination of your income and victory tax 
penalty liabilities is based on information on file in this 
office. 

The 50 per cent penalty and the 25 per cent penalty 
shown herein has been determined in accordance with the 
applicable provisions of section 293 (b) and section 291 (a), 
respectively, of the Internal Revenue Code. 

— 2 — 

Joseph V. Moriarty alias Michael and/or Michel Pitcher 
alias Joseph Petrick 

Statement 

Taxable Year Ended December 31,1935 
Adjustments to Net Income 
Net income (no return filed) 

Unallowable deductions and additional income: 

(a) Net Profit from business $6,214.00 

(b) Interest on Bank Deposits 15.28 

Corrected net income 


Explanation of Adjustments 

(a) It has been determined that for the taxable year 
1935 you failed to report Net profit from business in the 
amount of $6,214.00. 

(b) It has been further determined that for the tax¬ 
able year 1935, you failed to report Interest on bank 
deposits in the amount of $15.28. 


None 


$6,229.28 


$6,229.28 
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Computation of Income Tax 

Net income 

Less: Personal exemption 

$6,229.28 

1,000.00 

Surtax net income 

Less: Earned income credit 

$5,229.28 

300.00 

Net income subject to normal tax 

$4,929.28 

Normal Tax 

Surtax 

$ 197.17 
49.17 

Total income tax liability 

Income tax assessed 

$ 246.34 
None 

Deficiency of income tax 

$ 246.34 

Fraud penalty (50% of $246.34) 

$ 123.17 

Delinquency Penalty (25% of $246.34) 

$ 61.58 


[Pages 3-13, inclusive, of Exhibit A, covering the 
years 1936-1946, inclusive, are not printed herein, be¬ 
ing identical in language with page 2 of said Exhibit 
A covering the year 1935, above, except as to the 
amounts and computation figures stated therein. The 
computations for 1944,1945 and 1946 allow a standard 
deduction of $500 in each of said years.] 
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m. 

AMENDED ANSWER OF RESPONDENT IN THE 

TAX COURT 


Now comes the Commissioner of Internal Revenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, and for amended answer to the petition 
in the above-entitled proceeding admits, denies, and alleges 
as follows: 

First: Admits the allegations of paragraph First of 
the petition. 

Second: Admits that the notice of deficiency, a copy 
of which is attached to the petition and marked Exhibit A, 
was mailed to the petitioner on September 22, 1947; denies 
the remaining allegations of paragraph Second of the 
petition. 

Third: Admits that the taxes in controversy are in¬ 
come taxes and penalties thereon for the taxable years 
1935 to 1946, inclusive; admits that the respective amounts 
thereof for the taxable years 1935 and 1936 are as set forth 
in paragraph Third of the petition; alleges that the 
amounts of income taxes and penalties thereon in contro¬ 
versy for the taxable years 1937 to 1946, inclusive, are as 
follows: 


Amended Answer 
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Deficiencies 


Year 

Income Tax 

50% Penalty 

25% Penalty 

1937 

$ 1,398.34 

$ 699.17 

$ 349.58 

1938 

882.39 

441.19 

220.60 

1939 

719.10 

359.55 

179.77 

1940 

302.21 

151.11 

75.55 

1941 

806.60 

403.30 

201.65 

1942 

5,630.16 

2,815.08 

1,407.54 

1943 

950.86 

475.43 

237.71 

1944 

1,736.21 

868.10 

434.06 

1945 

140,323.55 

70,161.78 

35,080.88 

1946 

14,181.92 

7,090.96 

3,545.48 


denies the remaining allegations of paragraph Third of 
the petition. 

Fourth: (A) to (L) Denies the allegations of para¬ 
graphs Fourth (A) to (L), inclusive, of the petition and 
all subparagraphs thereof. 

Fifth: (A) to (L) Denies the allegations of para¬ 
graphs Fifth (A) to (L), inclusive, of the petition and all 
subparagraphs thereof. 

Sixth: Denies generally each and every allegation of 
the petition not hereinabove specifically admitted, qualified, 
or denied. 

Further answering the petition the respondent alleges: 

Seventh: (a) That during each of the taxable years 
in question, the petitioner realized taxable net income from 
sources unknown to the respondent in the amounts and for 
the years hereinafter respectively set forth: 
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Year 

Net Income 

1935 

$ 6,214.00 

1936 

15,414.05 

1937 

16,507.10 

1938 

12,150.00 

1939 

10,450.00 

1940 

5,467.00 

1941 

6,077.93 

1942 

16,576.00 

1943 

3,500.00 

1944 

6,000.00 

1945 

174,358.82 

1946 

29,786.00 


(b) That out of the said sums so received by peti¬ 
tioner as set out hereinabove in subparagraph (a), peti¬ 
tioner deposited sums of money in various bank accounts 
in his own name or in the names of fictitious persons for 
his own account during the years and in the amounts 
hereinafter set forth: 

Year Net Deposits Number of Accounts 


1935 

$ 4,714.00 

2 

1936 

13,914.05 

7 

1937 

15,007.10 

10 

1938 

10,650.00 

8 

1939 

8,950.00 

9 

1940 

3,467.00 

11 

1941 

4,077.93 

4 

1942 

14,076.00 

12 

1943 

1,000.00 

3 

1944 

4,000.00 

4 

1945 

172,358.82 

41 


Amended Answer 
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(c) That the banks in which said sums were deposited 
as aforesaid were: 

Hudson County National Bank 
North River Savings Bank 
Greenwich Savings Bank 
First National Bank of Jersey City 
Franklin Savings Bank 
Union Dime Savings Bank 
American Savings Bank 
Emigrants Industrial Savings Bank 
Irving Savings Bank 
East River Savings Bank 
Dry Dock Savings Institution 
Seamens Bank for Savings 
Union Square Savings Bank 
Bowery Savings Bank 
New York Savings Bank 
Central Savings Bank 
Excelsior Savings Bank 
West Side Savings Bank 
Manhattan Savings Bank 
Bank for Savings 

(d) That during the taxable years in question, there 
were credited to the said accounts hereinabove set forth the 
following amounts of interest: 


Year 

Amount 

1935 

$ 15.28 

1936 

155.45 

1937 

418.61 

1938 

617.26 

1939 . 

832.75 
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Year 

Amount 

1940 

917.29 

1941 

760.67 

1942 

961.06 

1943 

1,011.76 

1944 

1,094.56 

1945 

1,951.45 

1946 

3,434.53 


$12,170.67 


Eighth: That at no time did petitioner file with the 
Collector of Internal Revenue at Newark, New Jersey, or 
with any other Collector of Internal Revenue, an income 
tax return for any of the taxable years here in question. 

Ninth: That the failure of said petitioner to file in¬ 
come tax returns for any of the taxable years in question 
was fraudulent, and such failure to file was caused by intent 
on the part of the petitioner to evade tax. 

Tenth: That the deficiencies determined in the notice 
of deficiency sent to the petitioner and the increased de¬ 
ficiencies hereinafter claimed are due in part or in whole 
to fraud with intent on the part of the petitioner to evade 
tax. 

Further answering the petition respondent alleges: 

Eleventh: That in determining the deficiencies for 
the taxable years 1937 to 1946, inclusive, set forth in the 
notice of deficiency, copy of which is attached to the peti¬ 
tion, the respondent erred in favor of the petitioner as 
hereinafter set forth. 


Amended Answer 
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Twelfth: That in said notice of deficiency respondent 
determined petitioner’s net income for the taxable years 
1937 to 1946 to be as follows: 


Year 

Net Income 

1937 

$ 15,716.41 

1938 

11,232.09 

1939 

9,719.60 

1940 

5,699.47 

1941 

6,763.31 

1942 

17,460.64 

1943 

4,434.18 

1944 

7,035.69 

1945 

112,495.76 

1946 

32,164.61 

Thirteenth: 

That petitioner’s net income during each 

of said taxable years 1937 to 1946, inclusive, was in fact 
greater than that determined by respondent in said notice 

of deficiency. 


Fourteenth: 

(a) That petitioner’s net income for 

each of the taxable years 1937 to 1946 was in the sums and 
for the years hereinafter respectively set forth: 

Year 

Net Income 

1937 

$ 16,925.71 

1938 

12,767.26 

1939 

11,282.75 

1940 

6,384.29 

1941 

6,838.60 

1942 

17,537.06 

1943 

4,511.76 

1944 

7,094.56 

1945 

176,310.27 

1946 

33,220.53 
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(b) Respondent repeats the allegations contained 
hereinabove in paragraphs Seventh (a), (b) and (c) with 
the same force and effect as if set out in full herein. 

Wherefore it is prayed: 

1. That the relief sought in the petition be denied. 

2. That the Tax Court redetermine the deficiencies in 
income taxes and deficiencies in penalties herein to be the 
amounts determined in his notice of deficiency as follows: 

Deficiencies 


Year 

Income Tax 

50% Penalty 

25% Penalty 

1935 

$ 246.34 

$ 123.17 

$ 61.58 

1936 

1,222.04 

611.02 

305.51 

1937 

1,241.14 

620.57 

310.28 

1938 

713.53 

356.76 

178.38 

1939 

559.96 

279.98 

139.99 

1940 

241.96 

120.98 

60.49 

1941 

790.79 

395.40 

197.70 

1942 

5,592.72 

2,796.36 

1,398.18 

1943 

930.40 

465.20 

232.60 

1944 

1,716.78 

858.39 

429.20 

1945 

SI,356.10 

40,678.05 

20,339.02 

1946 

13,539.46 

6,769.73 

3,384.87 

plus increased deficiencies 

in income taxes and deficiencies 

in penalties for the taxable years 1937 to 1946, inclusive, 
as follows: 

Increased Deficiencies 

Year 

Income Tax 

50% Penalty 

25% Penalty 

1937 

$ 157.20 

$ 78.60 

$ 39.30 

1938 

168.86 

84.43 

42.22 

1939 

159.14 

79.57 

39.78 


Amended Answer 


19a 


Year 

Income Tax 

50 % Penalty 

25 % Penalty 

1940 

60.25 

30.13 

15.06 

1941 

15.81 

7.90 

3.95 

1942 

37.44 

18.72 

9.36 

1943 

20.46 

10.23 

5.11 

1944 

19.43 

9.71 

4.86 

1945 

58,967.45 

29,483.73 

14,741.86 

1946 

642.46 

321.23 

160.61 


claim for which is hereby made pursuant to the provisions 
of section 272(e) of the Revenue Acts of 1936 and 1938, and 
the Internal Revenue Code. 

Charles Oliphant, 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

Hartford Allen, 

Division Counsel, 

Francis X. Gallagher, 

Attorney, 

Bureau of Internal Revenue. 
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IV. 

PETITIONER’S REPLY TO PARAGRAPHS SEV¬ 
ENTH TO FOURTEENTH, INCLUSIVE, OF THE 
RESPONDENT’S AMENDED ANSWER 


Petitioner’s reply denied the allegations of paragraphs 
Seventh (a) and (d), Ninth, Tenth, Eleventh, Thirteenth, 
Fourteenth (a) and (b). Except as set forth just below, 
the allegations in paragraphs Seventh (b) and (c), Eighth 
and Twelfth were also denied. The following allegations 
were admitted: 

Seventh (b): Admits that petitioner deposited $4,- 
714.00 in two bank accounts in his own name in the year 
1935; admits that he deposited sums of money in various 
bank accounts in his own name during each of the years 
1936 to 1945 inclusive; 

Seventh (c): Admits that sums of money were de¬ 
posited in bank accounts in his own name in the following 
banks: Hudson County National Bank, North River Sav¬ 
ings Bank, Greenwich Savings Bank, First National Bank 
of Jersey City, Franklin Savings Bank, Union Dime Sav¬ 
ings Bank, Emigrants Industrial Savings Bank, East River 
Savings Bank, Dry Dock Savings Institution, New York 
Savings Bank, Excelsior Savings Bank, West Side Savings 
Bank, Manhattan Savings Bank & Bank for Savings; 

Eighth: Admits that at no time did petitioner file 
with the Collector of Internal Revenue at Newark, New 
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Jersey, or with any other Collector of Internal Revenue, 
an income tax return for any of the years here in question; 

Twelfth: Admits that the respondent’s notice of de¬ 
ficiency determined petitioner’s net income for the years 
1937 to 1946 to be in the amounts set forth in paragraph 
Twelfth of the amended answer. 


V. 

RESPONDENT’S SECOND AMENDED ANSWER, 
FILED IN THE TAX COURT ON FEBRUARY 5, 1952 


Respondent’s second amended answer is, to large ex¬ 
tent, the same as his first amended answer filed on May 24, 
1948, except that it contains amendments increasing the 
amounts, the number of petitioner’s accounts in certain 
banks, etc., in respect of each of the taxable years involved. 
In addition, the following paragraphs of respondent’s first 
amended answer were amended as follows: 

Third: Admits that the taxes in controversy are in¬ 
come taxes and penalties thereon for the taxable years 
1935 to 1946, inclusive; admits that the respective amounts 
thereof for the taxable year 1935 are as set forth in para¬ 
graph Third of the petition; alleges that the amounts of 
income taxes and penalties thereon in controversy for the 
taxable years 1936 to 1946, inclusive, are as follows: 

Deficiency 


Year 

Tax 

50 % Penalty 

25 % Penalty 

1936 

$ 1,326.23 

$ 663.12 

$ 331.56 

1937 

1,625.34 

812.67 

406.34 
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IV. 

PETITIONER’S REPLY TO PARAGRAPHS SEV¬ 
ENTH TO FOURTEENTH, INCLUSIVE, OF THE 
RESPONDENT’S AMENDED ANSWER 


Petitioner’s reply denied the allegations of paragraphs 
Seventh (a) and (d), Ninth, Tenth, Eleventh, Thirteenth, 
Fourteenth (a) and (b). Except as set forth just below, 
the allegations in paragraphs Seventh (b) and (c), Eighth 
and Twelfth were also denied. The following allegations 
were admitted: 

Seventh (b): Admits that petitioner deposited $4,- 
714.00 in two bank accounts in his own name in the year 
1935; admits that he deposited sums of money in various 
bank accounts in his own name during each of the years 
1936 to 1945 inclusive; 

Seventh (c): Admits that sums of money were de¬ 
posited in bank accounts in his own name in the following 
banks: Hudson County National Bank, North River Sav¬ 
ings Bank, Greenwich Savings Bank, First National Bank 
of Jersey City, Franklin Savings Bank, Union Dime Sav¬ 
ings Bank, Emigrants Industrial Savings Bank, East River 
Savings Bank, Dry Dock Savings Institution, New York 
Savings Bank, Excelsior Savings Bank, West Side Savings 
Bank, Manhattan Savings Bank & Bank for Savings; 

Eighth: Admits that at no time did petitioner file 
with the Collector of Internal Revenue at Newark, New 
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Jersey, or with any other Collector of Internal Revenue, 
an income tax return for any of the years here in question; 

Twelfth: Admits that the respondent’s notice of de¬ 
ficiency determined petitioner’s net income for the years 
1937 to 1946 to be in the amounts set forth in paragraph 
Twelfth of the amended answer. 


V. 

RESPONDENT’S SECOND AMENDED ANSWER, 
FILED IN THE TAX COURT ON FEBRUARY 5, 1952 


Respondent’s second amended answer is, to large ex¬ 
tent, the same as his first amended answer filed on May 24, 
1948, except that it contains amendments increasing the 
amounts, the number of petitioner’s accounts in certain 
banks, etc., in respect of each of the taxable years involved. 
In addition, the following paragraphs of respondent’s first 
amended answer were amended as follows: 

Third: Admits that the taxes in controversy are in¬ 
come taxes and penalties thereon for the taxable years 
1935 to 1946, inclusive; admits that the respective amounts 
thereof for the taxable year 1935 are as set forth in para¬ 
graph Third of the petition; alleges that the amounts of 
income taxes and penalties thereon in controversy for the 
taxable years 1936 to 1946, inclusive, are as follows: 


Deficiency 


Year 

Tax 

50% 

Penalty 

25% 

Penalty 

1936 

$ 1,326.23 

$ 

663.12 

$ 

331.56 

1937 

1,625.34 


812.67 


406.34 
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Year 

Tax 

50% Penalty 

25% Penalty 

1938 

1,098.98 

549.49 

274.75 

1939 

784.13 

392.07 

196.03 

1940 

328.02 

164.01 

82.01 

1941 

833.06 

418.53 

208.27 

1942 

5,915.98 

2,957.99 

1,479.00 

1943 

976.56 

488.28 

244.14 

1944 

2,098.26 

1,049.13 

524.57 

1945 

149,760.99 

74,880.50 

37,440.25 

1946 

14,314.83 

7,157.42 

3,578.71 

Seventh: (a) That during each of the 

taxable years 


in question, the petitioner realized taxable net income from 
the numbers game and from sources unknown to the 
respondent in the amounts and for the years hereinafter 
respectively set forth: 


Year 

Net Income 

1935 

$ 6,229.28 

1936 

16,371.03 

1937 

18,448.93 

1938 

14,591.45 

1939 

11,873.89 

1940 

6,677.45 

1941 

6,964.56 

1942 

18,120.37 

1943 

4,598.22 

1944 

8,191.71 

1945 

186,458.06 

1946 

33,435.76 


Eleventh, Twelfth, Thirteenth and Fourteenth, as 
amended, refer to the years 1936 to 1946, inclusive, instead 
of 1937 to 1946, inclusive. 
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Respondent's Second Amended Answer 

Twelfth, as amended, also adds the year 1936, alleging 
net income in said year of $15,569.50. 

Fourteenth, as amended, also adds the year 1936, alleg¬ 
ing net income in said year of $16,371.03. Said paragraph 
also increased the amounts of the petitioner’s net income 
for each of the taxable years 1936 to 1946, inclusive, as 
set forth in paragraph Seventh (a), supra , over and above 
those set forth in paragraph Fourteenth (a) of the first 
amended answer; and repeats the allegations contained 
thereinbefore in paragraph Seventh (a) to (d), inclusive, 
with the same force and effect as if set out in full herein: 


Wherefore, the respondent prayed that the Tax Court 
redetermine the deficiencies in income taxes and the defi¬ 
ciencies in penalties to be the amounts determined in his 
statutory notice deficiencies for the taxable years 1935 
to 1946, inclusive, plus the increased deficiencies in income 
taxes and deficiencies in penalties for the taxable years 
1936 to 1946, inclusive, as set forth in the second amended 
answ r er, instead of the increased amounts for only the 
years 1937 to 1946, inclusive, as set forth in the first amend¬ 
ed answer. 
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Decision of Tax Court of United States 


VL 

DECISION OF THE TAX COURT OF THE UNITED 

STATES 


Pursuant to the Court’s Findings of Fact and Opinion, 
promulgated May 19, 1952, the parties herein having filed 
an agreed computation of tax on July 11, 1952, it is 

Ordered and Decided: That there are deficiencies in 
income tax and penalties for the years, as follows: 


Deficiency, without taking into consideration the 
jeopardy assessments made in August 1947 


Year 

Income Tax 

50 Jo Penalty 

25 Jo Penalty 

1935 

$ 246.34 

$ 123.17 

$ 61.58 

1936 

1,326.23 

663.12 

331.56 

1937 

1,625.34 

812.67 

406.34 

1938 

1,098.98 

549.49 

274.75 

1939 

784.13 

392.07 

196.03 

1940 

328.02 

164.01 

82.01 

1941 

833.06 

416.53 

208.27 

1942 

5,915.98 

2,957.99 

1,479.00 

1943 

976.56 

488.28 

244.14 

1944 

2,098.26 

1,049.13 

524.57 

1945 

149,760.99 

74,880.50 

37,440.25 

1946 

14,314.83 

7,157.42 

3,578.71 


Ernest H. Van Fossan, 
Judge. 


Entered Jul. 17, 1952. 


Findings of Fact and Opinion of Tax Court . 
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vn. 

FINDINGS OF FACT AND OPINION OF THE TAX 
COURT OF THE UNITED STATES 


[18 T. C. No. 38—Docket No. 16758—Promulgated May 

19,1952] 


The respondent determined deficiencies in income tax 
and additions to the tax because of fraud and failure to file 
income tax returns. By amended answers to the petition 
the respondent increased the determinations to the follow¬ 


ing amounts: 


Year 

Tax 

50% Penalty 

25% Penalty 

1935 

$ 246.34 

$ 123.17 

$ 61.58 

1936 

1,326.23 

663.12 

331.56 

1937 

1,625.34 

812.67 

406.34 

1938 

1,098.98 

549.49 

274.75 

1939 

784.13 

392.07 

196.03 

1940 

328.02 

164.01 

82.01 

1941 

833.06 

416.53 

208.27 

1942 

5,915.98 

2,957.99 

1,479.00 

1943 

976.56 

488.28 

244.14 

1944 

2,098.26 

1,049.13 

,524.57 

1945 

149,760.99 

74,880.50 

37,440.25 

1946 

14,314.83 

7,157.42 

3,578.71 


The issues in this proceeding are whether the peti¬ 
tioner realized taxable income in the years in question and, 
if so, the amount thereof, also, whether any deficiency or 
part thereof is due to fraud with intent to evade tax, and 
whether petitioner failed to file income tax returns because 
of willful neglect. 
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Findings of Fact and Opinion of Taa> Court 
FINDINGS OF FACT 


Joseph V. Moriartv, the petitioner, is an individual 
residing in Jersey City, New Jersey, who filed no income 
tax returns for the taxable years 1935 to 1946, inclusive. 
On July 9, 1946, a deputy attorney general of the the State 
of New Jersey, assigned to law enforcement in regard to 
gambling, conducted a raid on the petitioner’s residence, 
pursuant to a search warrant, for gambling paraphernalia. 
Numbers slips and evidences of baseball and horse race 
bets were found there. A considerable amount of money 
was discovered in a box in the house, and a woman identi¬ 
fied as Eleanor Moriarty, petitioner’s sister, was discovered 
attempting to dispose of numbers slips. The petitioner 
appeared and stated that he was the person wanted by the 
authorities, not his sister. While the search was being 
continued the petitioner was seen attempting to climb a 
ladder to the roof while carrying a large quantity of cash 
in his arms. Part of the money fell to the floor, the bundles 
of bills splitting open. An investigator participating in 
the raid chased the petitioner to the roof of the building 
and fired a shot in the air. Petitioner stopped running 
and was brought back into the house. 

The gambling evidence, together with an adding 
machine and a radio, was seized by the authorities. Two 
men, who entered the building carrying numbers slips and 
horse race bets, were taken to the court house along with 
the petitioner and the gambling evidence. There the cash 
was counted and petitioner stated that the money was his. 
The cash found in the residence totaled approximately 
$27,000. Several thousand numbers slips were seized in 


• 27a 

Findings of Fact and Opinion of Tax Court 

the raid and a group of slips representing one day’s busi¬ 
ness totaled $1,507.64. The petitioner has been tried sev¬ 
eral times but has never been convicted of violating the law 
with respect to gambling. His sister, Eleanor Moriarty, 
however, was convicted. 

During 11 of the 12 years in question, net additions 
were made to at least 50 separate savings accounts in 20 
different banks. These accounts were either in petitioner’s 
name individually or as trustee for a member of his family 
or in an alias of petitioner. The net deposits, after with¬ 
drawals and clearing exchanges from other accounts had 
been offset, together with the interest credited to these 
accounts during these years, were as follows: 


Year 

Net Deposits 

Interest 

1935 

$ 4,714.00 

$ 15.28 

1936 

14,714.05 

156.98 

1937 

16,460.00 

441.83 

1938 

12,400.00 

691.45 

1939 

9,450.00 

923.89 

1940 

3,667.00 

1,010.45 

1941 

4,127.93 

836.63 

1942 

14,576.00 

1,044.37 

1943 

1,000.00 

1,098.22 

1944 

5,000.00 

1,191.71 

1945 

182,358.82 

2,099.24 

1946 

— 

3,649.76 


In 1947, following the commencement of an investigation 
by the respondent, approximately $135,000 was withdrawn 
from these accounts before a jeopardy assessment was 
made by respondent. 
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During the years 1935 through 1946 the petitioner had 
other income not reflected in the deposits and realized ag¬ 
gregate taxable net income in the following amounts: 


Year 

Net Income 

1935 

$ 6,229.28 

1936 

16,371.03 

1937 

18,448.93 

1938 

14,591.45 

1939 

11,873.89 

1940 

6,677.45 

1941 

6,964.56 

1942 

18,120.37 

1943 

4,598.22 

1944 

8,191.71 

1945 

186,458.06 

1946 

33,435.76 


All, or some part of, the deficiency in income tax for 
each of the years 1935 to 1946, inclusive, is due to fraud 
with intent to evade tax. The failure to file an income tax 
return for each of the years in question was not due to 
reasonable cause and was due to willful neglect. 


OPINION 


Van Fossan, Judge : Respondent determined deficien¬ 
cies in petitioner's income tax, together with fraud and 
delinquency penalties, for the years 1935 to 1946, both in¬ 
clusive, and by amended pleadings, claimed additional 
deficiencies and penalties for each of the years. No tax 
returns vrere filed by petitioner for any of such years. The 
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petitioner called no witnesses and presented no evidence, 
contenting himself with relying on his position that the 
determinations by respondent were arbitrary and that, 
under the rule of Helvering v. Taylor, 293 U.S. 507, the 
entire burden of proof rests on respondent. 

There is no merit in petitioner’s contention as to the 
burden of proof. Under the pleadings, the burden of proof 
rests as follows: The burden of disproving the deficiencies 
in tax and to negative the delinquency penalties for all the 
years as first determined by respondent, rests on petitioner. 
The burden of proving the additional amounts of deficien¬ 
cies affirmatively alleged by amended answer, together 
with the additional delinquency penalties so alleged, and 
the entire burden of proving fraud, rests on the Govern¬ 
ment. 

We have no evidence which would require us to hold 
that the respondent’s determinations were arbitrary and 
Helvering v. Taylor, supra, is not available as a defense. 

There being no countervailing evidence, the presump¬ 
tion of correctness accorded respondent’s original deter¬ 
minations as to the amounts of deficiencies, dictate that 
respondent’s findings must be sustained. The same is true 
as to the original determinations of delinquency penalties. 
There is no evidence that the failure to file tax returns was 
due to reasonable cause and not to willful neglect. 

Looking next to the matter affirmatively pleaded by 
respondent, again we have no countervailing evidence, 
while respondent submitted competent evidence to prove 
the additional amounts. Accordingly, respondent is sus¬ 
tained as to the additional deficiencies and the additional 
penalties for the delinquency. 
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As to the issue of fraud, looking at the entire record, 
respondent has again presented ample evidence to carry 
his burden. Such evidence is clear and convincing. Peti¬ 
tioner having failed to present any evidence in exculpation, 
we have found as a fact that the petitioner was guilty of 
fraud as to all of the years. 

Decision will be entered under Rule 50. 


vm. 

EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


(1) Official Report of Proceedings In Joseph V. 
Moriarty, alias Michael and/or Michel Pitcher, alias Joseph 
Petrick, Petitioner, v. Commissioner of Internal Revenue, 
Respondent, Docket No. 16758, in The Tax Court of the 
United States, New York, New York, October 4, 1951, be¬ 
fore Judge Ernest H. Van Fossan—Edward Baumgarten 
appearing for the petitioner, and Francis X. Gallagher for 
the respondent. 

(2) THE COURT: State the issues, please. 

MR. BAUMGARTEN: Your Honor, the peti¬ 
tioner will not introduce any witnesses in this case 
because it is the petitioner’s contention from the face 
of the pleadings involved here that the determination 
of the Commissioner is arbitrary, and under the doc¬ 
trine of the case of Helvering v. Taylor, the burden of 
proof is on the Commissioner to show w’hat, if any, tax 
or deficiency is due from the petitioner in this case. 


Colloquy 
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There was an answer filed by the Commissioner 
which the petitioner deemed inadequate, and a motion 
was filed for a better statement of facts, and the motion 
was heard before the then Chief Judge Murdock, in 
Washington, and he ordered the Commissioner to fur¬ 
nish the petitioner with a better statement of facts. 
Now, the amended answer was filed, in which the Com¬ 
missioner stated, “There are bank deposits from (3) 
sources unknown. ” And for that reason we feel that 
it is the Commissioner’s burden to go forward in this 
case. 

Now, if the Commissioner is relying on bank de¬ 
posits from sources unknown, it is our position that 
bank deposits in and of themselves do not constitute 
income, and that is under the rule of the Gleckman case, 
10TC, decided by John J. Neweey. 

That, your Honor, is a summary of what our 
position is at the moment. 

MR. GALLAGHER: The respondent will attempt 
to show that the petitioner had bank deposits consis¬ 
tently over a period of 12 years in 50 different accounts 
totaling $250,000. We are prepared to show further 
he was engaged in an illicit business which was very 
lucrative. I would like to ask, in view of the fact that 
there is contained in paragraph 7(c) of the petitioner’s 
reply an admission that there were bank accounts 
existing in the petitioner’s name, if the petitioner 
admits they were in his own name and in the banks 
named therein. 

MR. BAUMGARTEN: As I stated, bank deposits 
in and of themselves do not constitute income. I still 
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take that position because under the Gleckman case it 
says, “Mere bank deposits, without showing any busi¬ 
ness activities, standing alone do not constitute in¬ 
come.” 

(4) THE COURT: The burden of proof is on the 
petitioner, of course, normally to disprove the de¬ 
ficiency. The burden of proof as to fraud is always 
on the Government. The burden of proof for fraud 
is on the Government affirmatively. 

MR. BAUMGARTEN: I understand that, your 
Honor, but I am citing the Gleckman case here, which 
of course was a criminal case, and I also want to cite 
from the official report of the minutes in which Judge 
Murdock said, “If you came here you would have to 
prove something more than that. You can’t put a wit¬ 
ness on the stand and say the net income for 1935 was 
$6,229.28. You know’ more about it than that, or else 
you are going to lose the case, and therefore you ought 
to plead it.” 

And that is our position, that the answer merely 
says this man had income from sources unknowm, and 
Judge Murdock said in the minutes here, and he or¬ 
dered the Commissioner to give a better statement of 
facts, winch we never got. 

MR. GALLAGHER: Pardon, you did get it by 
the filing of the amended answer, and you filed a re¬ 
ply thereto. 

MR. BAUMGARTEN: But the amended answer 
ended up by saying, and I will read from this, para¬ 
graph 7(a) “During each of the taxable years in ques- 
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tion the petitioner realized taxable net income from 
sources unknown to the respondent in the amounts 
and for the years hereafter respectively set forth.” 

(5) This amended answer followed the order of 
Chief Judge Murdock to provide us with a better state¬ 
ment of facts, and it leaves us in very much the same 
position as we were at the beginning of these plead¬ 
ings. 

THE COURT: I have stated the burden of proof 
lies with the Commissioner. That is as far as I care 
to go at this time. 

MR. BAUMGARTEN: May I have an exception 
to that ruling, your Honor. 

The petitioner rests. 

MR. GALLAGHER : At this point the position 
of the petitioner is that these deposits in savings banks 
are now unaccounted for on the record because of its 
failure to appear. 

THE COURT: The petitioner has rested its case. 
You may proceed, Mr. Gallagher. 


Direct examination by Mr. Gallagher of Gregory 
T. Page, a witness in behalf of the respondent, and 
employed as teller by the Greenwich Savings Bank, 
wiio, in response to a subpoena duces tecum served 
on that bank, produced a photostat copy of original 
Account No. 924,801 in the individual name of Joseph 
Moriartv, together with the original bank record sig¬ 
nature card and deposit tickets, attached thereto, 
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G. T. Page—Direct 


which were received in evidence, without objection, 
as Respondent’s Exhibit A. 

(7) MR. GALLAGHER: Is it the petitioner’s 
position of this moment that the signature on Exhibit 
A is not—that the signature card in that exhibit is 
not the signature of the petitioner? 

MR. BAUMGARTEN: I have no position, to 
dispute it, or say it is, or isn’t. 

MR. GALLAGHER: Your position is purely 
negative ? 

MR. BAUMGARTEN: Yes. 

BY MR. GALLAGHER: 

Q. Do you have the original of this? A. No. This 
is the photostated copy. 

MR. GALLAGHER: I offer in evidence tran¬ 
script of the account of Joseph Moriarty bearing the 
No. 1086804 in The Greenwich Savings Bank. 

MR. BAUMGARTEN: Your Honor, I have no 
objection to this going in to establish the evidence of 
the bank account, but I do object to the attempt to 
prove that it is Mr. Moriarty’s, the petitioner’s money, 
because this is Joseph Moriarty in trust for Albert 
Moriarty. 

MR. GALLAGHER: Under the law of New Jer¬ 
sey and New York title remains with Joseph Moriarty 
until death or until he turns the book over and delivers 
the money held in trust. 
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Offer — Respondent's Exhibit B 
G. T. Page—Cross 

MR. BAUMG-ARTEN: That may be the law of 
New Jersey, but I take the position that doesn’t prove 
it is Joseph (8) Moriarty’s money. 

MR. GALLAGHER: Are you objecting to this 
exhibit? 

MR. BAUMGARTEN: No, I am not, only on the 
ground that if you are attempting to put it in as proof 
that this is petitioner’s money, I am not objecting. 

THE COURT: Whether it is proof of that or 
not is not for present determination. 

MR. GALLAGHER: Is it the position that a 
stranger went around putting money into this ac¬ 
count? 

MR. BAUMGARTEN: No, I think the Govern¬ 
ment has to prove it. 

THE COURT: Are you offering it? 

MR. GALLAGHER: I offer it in evidence. 

THE COURT: Exhibit B in evidence. 

BY MR. GALLAGHER: 

Q. Are those the only accounts? A. Those are the 
only two on the dates you questioned. 


Cross Examination by Mr. Baumgarten: 

Q. Mr. Page, were you present when this account was 
opened? (9) A. I couldn’t tell unless I looked at that 
if I took it in or not. 
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Q. Look at it. A. (Examining document) No, I did 

not. 

Q. So you wouldn’t know the identity of the indi¬ 
vidual who opened up this account, would you? A. No. 

Q. Now, do you know Albert Moriarty, the brother 
of Joseph? A. I don’t know any of them. 

Q. You don’t know any of them. You have no knowl¬ 
edge that Albert Moriarty was convicted of being in the 
numbers or the lottery business? A. No. 

MR. GALLAGHER: I object, your Honor. It 
goes beyond the scope of my direct examination. 

MR. BAUMGARTEN: I want to establish by 
this witness that Albert Moriarty was in some busi¬ 
ness activity and he could have had money of his own, 
and also attempt to prove by this witness that Albert 
had no account in his own name. 

THE COURT: The witness said he didn’t know 
either party. 

MR. BAUMGARTEN: I just asked him if he 
know’s Albert Moriarty. 

THE COURT: You may ask him. 

(10) Q. Do you know whether Albert Moriarty was 
engaged in the activity of numbers, or the lottery busi¬ 
ness? A. No. 

Q. You don’t know? A. No. 


Redirect Examination by Mr. Gallagher: 

Q. Mr. Page, as teller of the bank have you had some 
experience in comparing signatures? A. Eighteen years 
of it in this bank. 
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G. T. Page—Redirect 
Offer — Respondent's Exhibit C 
G. T. Page—Recross 

MR. GALLAGHER: May I have the original 
petition? Mr. Banmgarten, I take it yon will not dis¬ 
pute your client’s signature to this petition? 

MR. BAUMGARTEN: No. 

MR. GALLAGHER: I offer the verification of 
the petition in evidence. 

THE COURT: Exhibit C is received in evidence. 
BY MR. GALLAGHER: 

Q. Mr. Page, I would like you to compare the signa¬ 
ture on Exhibit C with that on Exhibit A, and ask you if 
you are (11) able to form an opinion with respect to the 
identity? 

MR. BAUMGARTEN: I object to that question, 
sir, because I don’t think this man is qualified. 

MR. GALLAGHER: He just testified he had 18 
years’ experience doing it. 

THE WITNESS: Your Honor, I am not testify¬ 
ing as a cryptographer now. 

THE COURT: I understand. 

That objection is overruled. He may answer. 

A. With the exception of the absence of the middle 
initial “V” on these papers of ours here, I would say 
it was, in my opinion, the handwriting of our depositor. 

Recross Examination by Mr. Banmgarten: 

Q. Mr. Page, do you know whether Albert Moriarty 
had an account in your bank under his own name? Would 
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yon be in a position to tell me that? A. That I don’t 
know. We didn’t search that. 


Direct examination by Mr. Gallagher of Halsey 
Connet, a witness in behalf of the respondent, and as¬ 
sistant treasurer of the Union Square Savings Bank, 
who, in response to a subpoena duces tecum served on 
the Bank, produced photostat copies of the original 
transcripts of three accounts—two open and one closed 
—in the names of Joseph V. Moriartv, in trust for, re¬ 
spectively, Margaret Moriartv, Eleanor Moriarty and 
Albert Moriarty, Nos. 300,015, 300,016, and 300,017, 
with that Bank, which were received in evidence as 
Respondent’s Exhibits D, E, and F, respectively, the 
first two (Exs. D and E) without objection and the 
last (Ex. F) subject to the following objection: 

• •••••••• 

(13) MR. BAUMGARTEN: Your Honor, I want 
to note the same objection that I made before on 
these accounts which are in trust for. 

THE COURT: Your objection will be noted. 


(14) Cross Examination by Mr. Baumgarten: 

Q. Mr. Connet, you have been employed by this bank 
how many years? A. Twenty-seven. 

Q. Did you ever have any occasion to compare signa¬ 
tures ? A. Often. 

Q. I want you to look at this Exhibit E. Would you 
say that the name on the top line of the deposit slip is the 
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same signature as the signature card? A. No, sir, it is 
not. 

Q. It is not. I want you to look at the deposit slip 
in Account No. 300016, and the date of it is April 5, 1945. 
Now, will you please take a look at this. I assume this is 
the signature card? A. Yes. The particulars card. 

Q. Joseph Moriarty in trust for Eleanor Moriarty. 
Would you say that the signature, Joseph Moriarty, is the 
same as the writing here? (15) A. No, it isn’t. 

Q. Eleanor? A. No, it isn’t. I know it isn’t. 

THE COURT: * * The writing here ’ ’ will not mean 
anything in the record unless you identify it. 

MR. BAUMGARTEN: Well, that is the signa¬ 
ture card. Will you read the question? 

(Question read.) 

BY MR. BAUMGARTEN: 

Q. Is it the same as the writing indicating Eleanor 
Moriarty’s name? 

THE COURT: What is the answer? 

A. No. That was written by our new accounts clerk. 
BY MR. BAUMGARTEN: 

Q. Oh, I see. I want you to look at the deposit slip 
bearing account No. 300017, under the name of Joseph 
Moriarty. Would you say that that writing on the top line 
of the deposit slip is the same as the signature “ Joseph 
Moriarty”? A. No, sir. I know for a fact it isn’t. 

Q. Now, that deposit slip dated also April 5, 1945, 
I refer you to Exhibit D—does deposit slip No. 300015 
dated April 5, 1945, the top line, the writing “Joseph 
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Moriarty”—would you say that is the same as the signa¬ 
ture card? A. No, sir, it is not. 

(16) Q. Do you know whether Margaret Moriarty had 
an account in your bank? A. To the best of my knowl¬ 
edge, no. 

Q. Do you know Margaret Moriarty? A. No. 

Q. Do you know her personally? A. I know none 
of them. 


Redirect Examination by Mr. Gallagher: 

Q. The bank, of course, does not require the signa¬ 
ture on the deposit slips other than the original deposit, 
is that correct? A. They do not require it even on the 
original. 

Q. You would accept a typewritten slip? A. Yes. 
These signatures are written by our new accounts clerk. 

Q. Can you pick out the signature card to one of these 
accounts? A. Yes. 

Q. That bears the signature of your depositor? 
A. That is right. 

Q. Have you had experience in comparing signa¬ 
tures during the course of vour employment at the bank? 
A. Yes. 

(17) Q. I ask you to look at Exhibit C and make a 
comparison with the signature card which you have taken 
from Exhibit E and tell me if you are able to form an opin¬ 
ion with respect to their identity or non-identity? 
A. Yes, sir, I would say the same person wrote them. They 
vary as to the middle initial, and that is all. 

Q. With the exception of the middle initial being ab¬ 
sent? A. That is correct. 
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Recross Examination by Mr. Baumgarten: 

Q. Would you say that the name on the top line of 
that deposit slip is Mr. Moriarty’s signature! A. Not 
on the deposit slip. 

Q. Do you know Albert Moriarty? A. No, sir. 

Q. Do you know whether he had an account in your 
bank? A. To the best of my knowledge, no. 

(18) Direct examination of Nelson F. Stamler, 
a witness on behalf of the Respondent, by Mr. Galla¬ 
gher. 

Q. Mr. Stamler, you are a member of the bar of the 
State of New Jersey? A. I am. 

Q. For how long have you been a member of the bar? 
A. 16 years. 

Q. Do you hold a position of public office? A. I 
am Deputy Attorney-General in New Jersey. 

Q. Did you hold such position in 1946? A. Yes. 

Q. What were your duties at that time? A. Well, 
I was an expediter of law enforcement I was assigned by 
the Attorney-General to assist prosecutors in various ac¬ 
counts in particular manners. 

Q. With respect to any particular kind of case? 
A. Gambling. 

• •••••••• 

(19) Q. Do you recall participating in a raid on 
July 9, 1946, on the premises located at 18-A Hamilton 
Place, Jersey City, New Jersey? A. Yes, sir. 

Q. How many men assisted you in that raid? 
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A. We started off with two, with Investigator Penny and 
Investigator Andalora. 

Q. Were these premises business premises or resi¬ 
dences? A. No, they were residences. 

Q. Whose residence was it? A. Joseph Moriarty 
and—well, she was a red-headed girl, his sister, as far as 
I recall. 

Q. Was it an apartment house or a private residence? 
A. No, it was an old four-story, single-home residence. 

Q. Tell us the purpose of the raid? A. Well, under 
our instructions, I, on a search warrant, was to search for 
gambling paraphernalia. It was, if I recall, numbers, lot¬ 
tery game, and horses. 

Q. Will you tell us what occurred on that occasion? 
A. Well, to the best of my knowledge—it was five or six 
years ago—Andalora and Penny entered the premises. On 
the premises at the time was this young lady, Miss Mori¬ 
arty—I don’t remember her first name. While we were 
talking with her in the lower dining room, but it is the 
street floor, I (20) would call it, of the building, Mr. Mori¬ 
arty, Joseph Moriarty, came home, and had some conversa¬ 
tion with the investigators, told them they wouldn’t find 
anything there. But in the meanwhile I recall they had 
found scratch sheets, some numbers slips, and I think 
some baseball bets. In the process of the search I recall 
two individuals coming to the place, one of whom had num¬ 
bers slips or horse bets in his possession—which of the 
two I don’t remember. 

In the further process of the search, Andalora, on the 
second floor rear bedroom or—in the second floor rear 
bedroom found an ammunition box—it was green—con¬ 
taining a considerable amount of money. There was also 
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in that box a book, I believe in German—in German— and 
there were certain other paraphernalia in the box that 
I don’t recall completely. The box was brought out, and 
at this point Mr. Moriarty appeared. Now, I hadn’t seen 
him. Remember, I was in general charge of the thing. At 
the time we only had two investigators—two others came 
on later. Moriarty suddenly appeared on the second floor— 

I believe it is called the second floor possibly the third— 
in the hallway with—well, he was laden down with cash, ' 
and a lot of it. I remember he had some under both arms. 

Q. Coins or bills? A. Oh, no, it was bills. And I 
carried nothing stronger than a fountain pen normally, 
and I saw him going up the (21) ladder. At this time I 
yelled for Andalora, who was the investigator and who 
would have been able to stop a fugitive. Moriarty ran up 
this ladder, which was a direct ladder—I mean no slant 
to it at all—and as he reached about the third or fourth 
step from the top, which would open into the roof, he either 
dropped or threw a bundle of bills, and the bundle fell on 
me, split apart. I remember that split apart and flew all 
over the hallway. 

Andalora by this time had come up the stairway and 
was up the ladder after him. I didn’t attempt to go up. 
As a matter of fact, what I did do was to proceed to pick 
the cash up off the floor. I think I found one solid bundle 
in elastic bands, and another bundle which had just 
spread out all over the place. I picked up as much as I 
could in my hands, and there was much more than I could 
carry, and I shoved a considerable amount in my pockets. 

By this time, if I recall properly, Andalora had chased 
Moriarty up across the roof, and how he brought him back 
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Q. Did you lock it? A. Oh, yes. 

(23) Q. Where did you get the key? A. I think the 
lock was hooked on, and the key had been in Moriarty’s 
possession, and I believe Andalora got it. It was with his 
car keys, if I recall—I am not sure. That was put together 
in the car together with the adding machine and numbers 
slips found in the basement. Now, this is the lower base¬ 
ment, the sub-basement. There were a considerable num¬ 
ber of numbers slips and horse bets found, or slips of 
horse bets in the cellar. I remember the adding machine 
and radio—that was all piled into a car. I don’t remember 
who took him down, but I do recall that when we got to 
the Court House he was there in Judge Robeson’s office. 
Judge Robeson is the prosecutor of the county. 

It was at that time determined to count the money, 
and Moriarty—there are two desks in that room, or were 
in ’46 facing each other. Moriarty was sitting at one, and 
when we started to count the money, we had an adding 
machine—we used his own adding machine—when we start¬ 
ed to count the money Moriarty was seated at one of the 
desks, and he got up and he said, “Well, at least I can 
see my own money counted.” 

I think George Egan and Bill Penney and myself 
tabulated the money. I think we did. Now, whether they 
tabulated it and I correlated it, I don’t remember, but I 
do recall counting the money. 

(24) Q. Do you remember the approximate amount? 
A. It was somewhere in the neighborhood of twenty-five 
or twenty-six thousand dollars. 

Q. Was it $27,000? A. That could be the figure. 
I would judge it was in that neighborhood, though. It was 
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I don’t recall, except we had a general meeting in the lower 
dining room again. That is down on the street floor. 

Q. Where was the ammunition box during all this 
time? A. I don’t remember. I don’t remember. 

Q. Proceed. A. Andalora brought Moriarty back 
in, whether by way of the ladder and the roof and the 
stairs, I don’t know, or (22) whether by the outside door. 
But at this point, Miss Moriarty, Andalora, Penny, George 
Egan, who was an investigator, and I believe, though I 
don’t recall exactly, Frank Kraus, who was assistant at¬ 
torney-general at the time but is no longer with the office, 
were there. But the money was piled up on this dining 
room table which still had plates and knives and forks on 
it. And Moriarty came in, and the bundles were all stacked 
up—had been removed from the ammunition box, those 
he had not gotten away with—the others were placed along¬ 
side of them, and he said to me, ‘‘There is a bundle miss¬ 
ing.” 

I said, “I got it right here,” and I pulled it out of 
my pockets. I don’t have any idea how much it was. It was 
just bills, and we threw it on the table. I don’t think that 
we counted it there. I don’t think we did. 

My recollection is it was at this point—I think 
Andalora had been cut—if I recall his shirt was cut and 
he was bleeding very badly from glass. We decided to 
come back to the Court House, and at the same time we 
took with us the individuals who had come in with the bet 
slips, took Moriarty back, together with the numbers slips 
and horse bets and the money. I recall the radio— 

Q. How did you take the money? A. Put it back 
in the ammunition box. 
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Q. Bid you lock it? A. Oh, yes. 

(23) Q. Where did you get the key? A. I think the 
lock was hooked on, and the key had been in Moriarty’s 
possession, and I believe Andalora got it. It was with his 
car keys, if I recall—I am not sure. That was put together 
in the car together with the adding machine and numbers 
slips found in the basement. Now, this is the lower base¬ 
ment, the sub-basement. There were a considerable num¬ 
ber of numbers slips and horse bets found, or slips of 
horse bets in the cellar. I remember the adding machine 
and radio—that was all piled into a car. I don’t remember 
who took him down, but I do recall that when we got to 
the Court House he was there in Judge Robeson’s office. 
Judge Robeson is the prosecutor of the county. 

It was at that time determined to count the money, 
and Moriarty—there are two desks in that room, or were 
in ’46 facing each other. Moriarty was sitting at one, and 
when we started to count the money, we had an adding 
machine—we used his own adding machine—when we start¬ 
ed to count the money Moriarty was seated at one of the 
desks, and he got up and he said, “Well, at least I can 
see my own money counted.” 

I think George Egan and Bill Penney and myself 
tabulated the money. I think we did. Now, whether they 
tabulated it and I correlated it, I don’t remember, but I 
do recall counting the money. 

(24) Q. Bo you remember the approximate amount? 
A. It was somewhere in the neighborhood of twenty-five 
or twenty-six thousand dollars. 

Q. Was it $27,000? A. That could be the figure. 
I would judge it was in that neighborhood, though. It was 
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a lot of money. And the only time Moriarty left the room 
was to go to the lavatory. He was there every moment that 
that money was in the room. That happened to be a strict 
rule of our office. The money at this time was put back 
in its original shape. In other words, the bills were put 
back in the original bundles, except for the bundle which 
had broken, and that was, I guess, taped up by us, I don’t 
recall. And it was turned over to someone who put it in 
the safe of the prosecutor’s office. That is the last I saw 
of the money. 

Q. What did you do with the scratch sheets, the lot¬ 
tery tickets and the numbers tickets? A. Well, it was 
under my authority I assume, I must have delivered them 
to the prosecutor or to one of his representatives. I don’t 
remember that. Judge Robeson was there. 

Q. I have here an envelope, which I show you, con¬ 
taining these bundles. Will you look at them and tell me 
what they are? A. These are the numbers slips. 

Q. Do you recognize them? (25) A. Well, it is 
quite a time. I do recall we took a tremendous number of 
slips out of the basement, and these could be those. 

Q. Do they look like part of the same group? 
A. Yes, they do because of the condition. I would say 
they were the same. Some of these were in the furnace, 
if I recall—some of them were in the furnace, some were 
in the lower basement in a paper carton. I would say 
that they were. 

Q. Will you explain to the Court just what a num¬ 
bers slip is? A. Well, a numbers slip is— 

THE COURT: Let me have one before me. 

THE WITNESS: Yes, sir. 
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A numbers slip is a chance taken, if I recall, in 
’46, on the treasury balance. You bought—you picked 
a number, any number, and you bought it from a num¬ 
ber seller. , 1 

BY MR. GALLAGHER: 

Q. How many digits would the number bef 
A. Three. And you could play that number anywhere. 
In other words, if it were 1-8-3 you could play it 8-3-1, or 
3-8-1. This was usually turned over to a number runner 
and then delivered to a pickup man, and eventually to the 
bank. And the only necessary tools of this are these pads, ' 
and two or three employees, and an adding machine, and 
some (26) money. 

Q. Is there anything else you wish to tell us with re¬ 
spect to the raid? A. I don’t recall anything particu- * 
larly. 

MR. GALLAGHER: May I offer these bundles 
in evidence, your Honor, as one exhibit. * # • 

THE COURT: Is there any objection? 

MR. BAUMGARTEN: I have an objection to the 
introduction of those slips. As I understand it, those 
slips were not in his possession. 

THE COURT: That is left for the Government 
to establish. 

Received, Exhibit G. 
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Cross Examination by Mr . Bmmgarten: 

.Q. Mr. Stamler, • • * you (27) had no search warrant 
to enter the premises of Mr. Moriarty, did you? A. I 
didn’t. I wouldn’t have one—I did not enter the prem¬ 
ises. 

Q. So you never picked those slips up at all? 
A. Those were turned over to me. 

Q. But you didn’t pick them up? A. No. 

Q. You don’t know who did? A. Yes, I do. 

Q. Who? A. Andalora, and it could have been Pen¬ 
ney, but Andalora I remember bringing them to me. 

Q. As a matter of fact, they weren’t picked up at 
the time of this raid, were they? A. Oh, yes, I think 
they were found in the cellar, in the furnace. 

Q. That isn’t what I asked you. Were they found 
at the time the premises were entered for the purpose of 
this raid, or were they picked up at some time after Mr. 
Moriarty was brought into headquarters? A. Why, I —7 
to the best of my knowledge the men did not go back there. 

Q. Do you know a man by the name of Capacuchi? 
A. Yes—Hopakensky. 

(28) Q. What is his position? A. I have no idea. 

Q. As a matter of fact, wasn’t he the man that went 
back after Mr. Moriarty was taken down, and * • * he 
picked those out of the furnace? A. That could be, but 
I will say this—he was not with us on the original raid. 

Q. I know that, but what I am— A. I don’t know 
what happened after, but I know this, that Andalora did 
find some number slips. He did. 

Q. Do you know which ones they were ? Can you iden¬ 
tify them? A. Oh, I can’t pick them out. All number 
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slips are alike, no matter where they are. 

Q. The fact is that you weren’t there, or—I mean 
this entire bunch of slips weren’t taken from the premises 
at the time the raid was made? A. I can’t say that these 
slips were not taken, because a group of slips, a huge 
amount were found. Now, whether these are the ones that 
were found there, I don’t know. I do know we found a lot 
of slips. 

Q. * • • Mr. Stamler, how long have you been in 
charge of—in your official capacity of gambling, so to 
speak? A. February 4, 1949. 

(29) •••••••• 

Q. You weren’t in charge of that particular activity 
at the time you made the raid, or at the time the raid was 
made on Mr. Moriarty’s house? A. No, not in charge. 

Q. So that, do you know whether Mr. Joseph Mori- 
arty was ever convicted of any crime for engaging in the 
numbers or lottery slip business? A. I couldn’t answer 
that unless I saw the record. I don’t know that he was. I 
only saw him twice in my life. 

Q. Would you know whether Albert, his brother, was 
ever convicted of a crime? A. I don’t. I don’t recall the 
name, but I don’t know. 

Q. Or Margaret, the sister? A. That is the red¬ 
headed girl? I don’t know. There was a girl there the day 
of the raid. I don’t remember her name. 

Q. Would you know whether she was ever convicted? 
A. I wouldn’t have any idea. That is not my job. My job 
is to get the evidence and turn it over to the prosecutor. 

Q. So the slips might have been hers, or might have 
been Albert’s, or— A. Well, no, they were not hers. 
She said they were at the time of the raid. She became 
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very hysterical. She (30) was a young girl. She—as a mat¬ 
ter of fact, she tried to hit one of the agents there. 

Q. Now, I object to that. That isn’t vrhat I asked. 
A. I am trying to recall exactly. She was up on the first 
basement floor where the slips were found. Moriarty had 
been taken down. 

Q. No, Mr. Stamler, I just want you to answer my 
question. A. All right, I am trying to answer as best I 
can. 

Q. I appreciate your effort to be helpful, but what I 
want to know is, you say you don’t—you are not certain 
whether Albert was convicted of a crime—you have no 
knowledge ? A. I have no knowledge. 

Q. Would you say that if he had been in that busi¬ 
ness, or had been convicted, that those slips might have 
been his? You have no way of identifying— A. He 
didn’t live there. He lived at another place. 

Q. Who is that? A. Albert. 

Q. Margaret lived there? A. If she was the red¬ 
headed girl, she did. 

Q. And Eleanor lived there? A. No—that is the 
one—Eleanor. That is the one. 

Q. Do you have any knowledge whether she was 
ever (31) convicted? A. No, I don’t. 

Q. You don’t know? A. No. 

Q. So there is no positive identification that those 
are Mr. Joseph’s Moriarty’s policy slips, as far as you 
can say at the moment? A. They were not in his pos¬ 
session. They were in his house. 

• •••••••• 


51a 

N. F. Stamler—Redirect 
Offer — Respondent’s Exhibit H 
N. F. Stamler—Recross 

Redirect Examination by Mr. Gallagher: 

Q. Mr. Stamler, I show you a photograph and ask 
you if you can identify it? A. Not from that. That is— 
that could be Joseph Moriarty. It could be, but when I 
saw him he had his glasses on. 

Q. I will show you another photograph. I show you 
another photograph and ask you if you can identify it? 
A. Yes. 

Q. Who is it? A. Joseph Moriarty. 

Q. He is a man who was arrested on the premises 
in the raid you just described? A. Yes. 

(32) [Photograph received in evidence as Re¬ 
spondent’s Exhibit H.] 


Recross Examination by Mr. Baumgarten: 

Q. There was a trial in which * * * Mr. Joseph Mori¬ 
arty appeared—I mean the trial, the outcome of this raid. 
A. Well, I don’t know that there was. I recall testifying 
once, but I don’t think it was a criminal trial. 

Q. Was there a criminal trial? A. I don’t know. 
I don’t know. 

Q. You mean— A. I recall testifying once in which 
the United States was a party. 

Q. I am not talking about that trial.. I am talking 
about the trial, sir, • • • where he was charged with en¬ 
gaging in the lottery business as a result of this raid that 
was made on the home. A. I don’t know that there was 
one. I don’t remember if there was one. 
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(33) Q. As far as you know, he was never convicted 
of this charge? A. I don’t have any idea. That wasn’t 
my job. 

#*##•••*• 


Direct examination of Dominic Andalora, a witness 
on behalf of the Respondent, by Mr. Gallagher. 

Q. Mr. Andalora, during the month of July, 1946, 
were you employed as special investigator in the office of 
the prosecutor of Essex County? A. I was. 

Q. Do you recall taking part in the raid on the prem¬ 
ises at 18-A Hamilton Place, Jersey City, New Jersey? 
A. Ido. 

Q. Will you tell us what occurred? A. Commission¬ 
er Penney and myself, in company with Mr. Stamler,—we 
knocked at the door, rang the bell, nobody (34) answered. 
So we forced the door in. We went into the other door 
and we saw a woman in there, and I forced a second door 
in. And when we forced the second door in Eleanor 
Moriarty ran up the stairs. As Mr. Penny and I entered, 
Mr. Penney went to the back, and I went up to the top 
chasing Eleanor Moriarty. I got her—I don’t remember 
whether it was the second or the third floor back bedroom, 
trying to dispose of number slips. Mr. Penney, in the 
meantime he came up—he didn’t find no one downstairs, 
so he came up in the bedroom where I was. We went 
through the drawers, got additional number slips, then we 
brought Eleanor Moriarty downstairs. 

While we had Eleanor Moriarty downstairs w’e were 
questioning her, and Joseph Moriarty walked in. He says, 
“Okay, Dom, I am the man you want, not my sister.” So 
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I said, “Sit down here.” So lie sat down. And then we 
started to go through the home some more to find any ad¬ 
ditional evidence. We opened up different bureau drawers 
and found numbers in a desk downstairs. We opened up 
and found numbers slips. Then, I was downstairs' in the 
basement, and we found a radio down there, and some 
horse race betting slips. And we brought that evidence 
upstairs. While I was downstairs there was a yell, “Dom¬ 
inic, hurry up, come up. Moriarty is running away.” 

And I ran upstairs and I found Mr. Stamler by the 
ladder and I said, “Where did he go”? He said, “Up on 
the(35) roof.” I don’t remember whether it was the third 
or fourth floor leading to the roof. I climbed up the lad¬ 
der, and Moriarty was about six or seven roof-tops away. 

I yelled for him to halt. He kept running. I said, “Stop 
or I will fire.” He kept running, and I fired one shot in the 
air and he stopped. I went over there and got him and 
brought him back down the ladder. And he had himself 
another bundle of money under his arm when he was run- ' 
ning. Meantime, Mr. Stamler had picked up the money 
that was on the bottom, on the floor from where he run 
up the ladder. And we brought Joseph Moriarty down¬ 
stairs. Then I went upstairs in company, I believe, with 
Mr. Penney— 

Q. By the way, is Mr. Penney still living? A. He is 
deceased. God bless his soul, he died about five weeks ago. 

Q. Go on. A. And we went up there and looked 
where he got this money out of. We looked in one closet, 
could find nothing. Then we went into another closet and 
we found an iron box. I recall right now, I believe there 
was another investigator there that found a box there, 
helped bring the box down, by the name of George Egan, 
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And we got this box with a lock and there was a bundle 
of keys on the lock. We brought this box downstairs. 

During all this shuffle that he had downstairs, why, 
(36) two fellows—one fellow called up, “Why didn’t we 
go up and pick up the numbers.” W T e told him we were 
busy, to come over here and bring them over here. And 
two fellows walked in. One fellow brought a package of 
number slips, and one brought horse race bets in there to 
give to Moriarty. 

Q. He was a runner? A. Two runners. And when 
they brought it in we looked what was in it and found num¬ 
ber slips and horse race bets. Incidentally, one of them 
fellows died about five or six months after the raid. 

At that time Frank Kraus and another investigator, 
Copagensky came in, and they also assisted in the raid. 
We got all the evidence that we found there, and we took 
them into the prosecutor’s office, and we left Copagensky 
there going through the cellar down below. We brought 
Mariarty and Eleanor Moriarty up to the Court House. 
We counted the money before Moriarty. 

Q. WTiat did Mr. Moriarty say while you were count¬ 
ing the money? A. Joseph Moriarty. 

Q. What did he say? A. He said, “After all, I have 
got some rights to see my money being counted.” That was 
in the presence of Mr. Stamler, George Egan,- William Pen¬ 
ney, assistant attorney-general Simon L. Fish, and prose¬ 
cutor Robeson, and myself. 

(37) Q. Mr. Andalora, I show you a number of 
slips which have been identified by Mr. Stamler, and have 
been received in evidence as Respondent’s Exhibit G, and 
ask you if you can identify them? A. Yes, sir, these are 
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number slips. We had about, oh, I will say a good five, 
maybe seven thousand. We had a big carton box like that 
(indicating) full of numbers. 

Q. And these are the number slips found at the home 
of Joseph Moriarty? A. These are part of them. 

• •••••••• 

Cross examination by Br. Baumgarten:, 

Q. Mr. Andalora, you testified that both Eleanor 
Moriarty and Joseph Moriarty were taken down to head¬ 
quarters? A. Yes, sir. 

Q. Was either Mr. Joseph Moriarty or Eleanor Mor¬ 
iarty convicted of this particular crime, the outgrowth of 
this raid? A. Well, can I put it in my own words? 

Q. No, just answer my question. A. No. 

Q. He wasn’t convicted. He was tried and not con¬ 
victed, is that your answer? A. The fellows tried many 
times and he never was (38) convicted. 

Q. That is all right, he was never convicted, either 
at that time or before? A. Eleanor was. 

Q. Eleanor was? A. Yes, in New York. 

• •••••••• 

Direct examination of Morris Silverman, a witness on 
behalf of the Respondent, by Mr. Gallagher: 

Q. Mr. Silverman, do you know the petitioner, Joseph 
Moriarty? A. Casually. 

Q. Were you ever employed by him? A. No, sir. 
What do you mean by employed? 

(39) Q. Were you ever employed by him as a runne.r 
in the numbers business? A. Well, offhand I surmised as 
much. 
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Q. Did you ever pick up number slips and deliver 
them to Mr. Moriarty and deduct a commission therefor? 
A. I never delivered them to Mr. Moriarty, no. 

Q. Did you take bets for Mr. Moriarty? A. I sur¬ 
mised I was. That was the impression I had. 

Q. What would you do that would lead you to surmise 
that you were taking bets for Mr. Moriarty? A. I don’t 
understand the question. 

Q. What would you do that led you to surmise you 
were taking bets for Mr. Moriarty? What were your 
activities? A. Well, a couple of hours a day, numbers 
here and there—it didn’t make no difference to me who 
got it, so I was under the impression he got it. That is all. 

Q. You are not afraid to testify in this proceeding? 
A. No. 

Q. I show you an affidavit and ask you if that is 
your signature? A. Yes, sir. 

Q. Will you read it and see if it refreshes your recol¬ 
lection? A. (The witness complies.) 

At that time I was under the impression I didn’t see 
(40) Mr. Moriarty to give him slips, and I stick to the 
story. 

Q. You signed the affidavit? A. Yes. 

Q. You read it before you signed it? A. I didn’t 
have my glasses, but I didn’t see Mr. Moriarty to give him 
any slips ever. 

ME. GALLAGHEE: I object. 

A. (Continuing) I don’t deny, your know, that I 
signed that, or— 

BY ME. GALLAGHEE: 

Q. Was it true at the time you signed it? A. Yes, 
but what I mean by that is— 
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Q. Just a minute. You stated in that affidavit, in 
paragraph 4, that, “I have taken numbers or lottery bets 
at the above-stated location on behalf of the said Joseph 
Moriarty who runs a numbers game in and throughout 
Jersey City for a number of years prior to July, 1946.’ * 
You signed that? A. I signed that, but I didn’t say it 
in those words. 

Q. But you read it? A. I read it, yes, sir. 

MR. GALLAGHER: I offer this affidavit in evi¬ 
dence, your Honor. 

MR. BAUM GARTEN: Your Honor, I object to 
the admission of this in evidence on the ground that 
there wasn’t (41) proper cross-examination. It was 
the respondent’s own witness, and under the circum¬ 
stances I think it is improper to have it admitted. 

THE COURT: Objection overruled. It will be 
received, Exhibit “I”. 

BY MR. GALLAGHER: 

Q. I show you a photostated copy of a note, Mr. Sil¬ 
verman, and ask you if you recognize the signature as 
yours? A. Yes, sir. 

Q. And the fellow you are addressing is whom? 
A. I was under the impression it was him. 

Q. You were writing to somebody and you were under 
the impression it was Joseph Moriarty? A. That was 
the impression I had. 

MR. GALLAGHER: I offer it in evidence. 

MR. BAUMGARTEN: I object to this on the 
ground that he says that was his impression. 
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MB. GALLAGHER: The purpose is to show the 
relationship of employer and employee existing be¬ 
tween the witness and the petitioner. 

MR. BAUM GARTEN: I object to that. I don’t 
think it proves that at all. 

THE COURT: Objection overruled. * * * 

(42) [Note received in evidence as Respondent’s 
Ex. J.] 


Cross Examination by Mr. Baumgarten: 

Q. Mr. Silverman, where was this copy typed? Did 
you type that yourself? A. No, I did not. 

Q. Under what circumstances was this affidavit 
signed? Who presented it to you? A. This gentleman 
right here, and that gentleman over there, and I was ques¬ 
tioned by two other gentlemen. 

Q. You mean Mr. Cangialosi and Mr. Bonanno? 
A. I don’t know. 

Q. Those two men sitting beside counsel for the Gov¬ 
ernment? A. Yes. 

Q. Go on. A. They questioned me, asked me about 
a certain note, and I in the beginning denied that X wrote 
the note, and then after studying the note a little I realized 
it was my (43) signature, with my handwriting on it. 
I admitted knowledge of that note. 

Q. Are you referring to this note there? A. Yes. 
So they asked me a lot of questions. Then they said that 
it has no bearing on me whatsoever, it had no bearing, they 
brought me over there for my own—you know, anything 


S. A. Cangialosi—Direct 
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that I asked, or anything, so I needn’t be nervous, or any¬ 
thing like that, and naturally I was nervous. 

Q. In other words, was this presented to you as it is 
and you were asked to read it? A. They brought it to me 
to read it, and I didn’t have my glasses, at that time I 
didn’t have them with me, I don’t think, I don’t remember, 
and I was anxious to get out of there so I could go back 
and open up my business, and I was in a hurry, and I 
didn’t read it very well, although I think I understood 
what was in there. 

Q. Did you tell Mr. Cangialosi at any time you 
couldn’t read it? A. No, I didn’t say—I just said I was 
in a hurry, I wanted to get back to open up my place of 
business. That is what I said. 

• •••••• 


(44) Direct examination of Stanley A. Cangia¬ 
losi, a witness in behalf of the respondent, by Mr. 
Gallagher: 

Q. Mr. Cangialosi, what is your occupation? 
A. Special agent with the intelligence unit of the Treas¬ 
ury Department. 

Q. Will you tell me where you obtained the numbers 
slips that are listed as Exhibit G in this proceeding? 
A. They were obtained from the prosecutor’s office of 
the County of Hudson. 

Q. What period of time is covered by those slips? 
A. These slips cover one full day, a cross-section of a 
period of time over a few months of 1946. 

Q. But those slips themselves represent one day? 
A. That is right. 
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Louis Baldasty—Direct 

(45) Q. Did you total those slips on an adding ma¬ 
chine? A. I did. 

Q. What is the grand total? A. It is approximately 
$1,507.64. 

Q. One day’s business? A. Yes, sir. 


Direct examination by Mr. Gallagher of Louis 
Baldasty, a witness in behalf of the respondent, and 
employed as an accountant by the Franklin Savings 
Bank, who, in response to a subpoena duces tecum 
addressed to that Bank, produced photostat copies of 
the original transcripts of two accounts in that Bank 
as follows: (1) Account No. 655,575 in the name of 
Joseph Moriarty in trust for Eleanor Moriarty with 
the Franklin Savings Bank, together with the signa¬ 
ture card and withdrawal slips attached thereto; and 
having testified as to his qualifications based on his 
experience in comparing signatures in the bank, he 
thereupon identified the signature thereon to have been 
written by the same person who affixed the signature 
of the petitioner on his petition filed in the Tax Court 
herein (Respondent’s Exhibit C, Tr. 10); and also 
(2) Account No. 602,518 in the name of Joseph Mori- 
aTty with the Franklin Savings Bank (not subpoenaed 
but orally stipulated by the parties to be another 
account in the petitioner’s name in that Bank (Tr. 
47 ))—both of which transcripts of accounts were 
thereupon received in evidence, without objections, as 
Respondent’s Exhibits K and L, respectively. 
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Louis Baldasty—Cross 

(48) Cross Examination by Mr. Baumgarten 
Q. Do you know whether there was an account in 
your bank under the name of Albert Moriarty? A. 1 do 
not know. 

Q. And you don’t know about Eleanor? A. No. 

Q. Do you know if there was an account under her 
name? A. I don’t know. 

Q. Will you just look at this signature right here, 
which is the signature on a power of attorney. Would you 
say that this signature— 

MR. GALLAGHER: I object to that, your Honor. 
It has not been proved that the power of attorney has 
the signature of anyone. 

MR. BAUMGARTEN: Then I will put it in evi¬ 
dence as a notarized document, sir. 

THE COURT: What does it purport to be ? 

MR. BAUMGARTEN: This is a power of attor¬ 
ney of Joseph V. Moriarty, running to David Zuck- 
erman and Murray Weinstein, authorizing them to 
represent Mr. Moriarty in all income tax matters for 
the years ’35 and ’46. 

(49) THE COURT: What is the purpose? 

MR. BAUMGARTEN: To ask this witness wheth¬ 
er the signature on this document is the same as the 
signature on the signature card. 

THE COURT: Give it a number for identification. 

THE CLERK: Petitioner’s Exhibit 1 marked for 
identification. 
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Werner Grunert—Direct 
BY MR. B AUMGARTEN: 

Q. I ask yon whether the signature on this power of 
attorney, marked Petitioner’s Exhibit 1 for identification 
is the same as the signature on this signature card? A. I 
would say yes, it is. 

BY MR. BAUMGARTEN : 

Q. Would you say that the signature on this with¬ 
drawal receipt here, which is part of Respondent’s Exhibit 
K—is the same as this signature on the signature card, 
Joseph Moriarty? (50) A. Yes, sir. 

Q. Did you know who made these deposits? A. No, 
I do not. 

Q. W^at is your position in the bank A. I am an 
accountant. 

Q. And as accountant, what are your duties there? 
A. I keep the books and records. 

Q. Have you ever had any experience in comparing 
signatures? A. Yes. I was teller for about five or six 
years, and occasionally my duties required identification of 
signatures. 


(51) Direct examination by Mr. Gallagher of 
Werner Grunert, a witness in behalf of the respondent, 
who, in response to a subpoena duces tecum , produced 
photostat copies of three original accounts in the name 
of Joseph Moriarty in trust for Eleanor Moriarty in 
the Central Savings Bank of the City of New York, 
Nos. 1,319,935, 1,319,936 and 1,319,937, all of which 
were received in evidence, without objection, as re¬ 
spondent’s Exhibit M, but with the following colloquy: 

MR. BAUMGARTEN: I have the same continu¬ 
ing objection that I made before, your Honor. 
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Werner Grunert—Cross 
Werner Grunert—Redirect 

MR. GALLAGHER: I don’t understand his posi¬ 
tion. He made no objection and now he is making an 
objection. 

(52) MR. BAUMGARTEN: I think at the start 
of the proceeding, I thought I made my position clear, 
I tried to make it clear to the Court that I have no 
objection to admission of the record as such, except 
that I do object to it on the ground that the respondent 
attempts to show by this exhibit that that is other than 
Joseph—I mean in trust for Eleanor or Margaret, or 
whatever it might be—I object to it on the ground it is 
not Joseph Moriarty’s money in there, in the deposit. 

THE COURT: That is a matter for argument in 
brief. The objection is overruled. 


Cross Examination by Mr. Baumgarten: 

Q. There is a deposit ticket here. Will you look at it 
and tell me whether the signature on the deposit ticket 
dated—no date on here—deposit ticket. Respondent’s Ex¬ 
hibit M—whether the signature on the deposit tickets 
are the same as the signature on the signature card of this 
exhibit? A. There are no signatures on deposit tickets. 

Q. Well, then, I say the writing, 4 ‘Joseph Moriarty,” 
on the deposit ticket. A. No, it is not. 

(53) Q. It is not the same? A. No. 


Redirect Examination by Mr. Gallagher :, 

Q. You would accept a deposit made on a deposit slip 
which merely bore a typewritten name, would you not? 
A. These are filled out by the new accounts clerk. 
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Werner Grunert—Recross 
J. J. Bonanno—Direct 


Recross Examination by Mr. Baumgarten: 

Q. Were there any other accounts in your bank? 
A. No, there are no other accounts that I know of. 

• •••••• 


(97) Direct examination of James J. Bonanno, a 
witness in behalf of the respondent, by Mr. Gallagher: 
Q. Mr. Bonanno, what is your occupation? A. I am 
Internal Revenue agent at the Newark, New Jersey, office. 

(98) Q. And you are the agent who conducted the 
investigation in this case we are now trying? A. Yes. 

Q. Have you prepared an analysis of the bank ac¬ 
counts and deposits and interest credited to those accounts? 
A. I did. 

Q. Tell the Court what you did in preparing the 
analysis. A. I took each bank account, savings account, 
and listed the deposits, and listed the interest according to 
the particular days they were credited to the account, and 
I eliminated any withdrawals, and that gave me my net 
additions by years to each savings account. 

THE COURT: Are those the same accounts which 
were introduced this morning? 

THE WITNESS: They are the same accounts 
with the exception of four which were discovered later. 
Those are account No. 1562506, in the Bank for Sav¬ 
ings, Exhibit 0; The American Savings Bank, account 
No. 14488S, Exhibit RR; The Seamen’s Bank for Sav¬ 
ings, account No. 969677, Exhibit UU; and the Hudson 
County National Bank, account No. 4818, Exhibit GGG. 


J. J. Bonanno—Direct 
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With the exception of these four accounts I have made 
a complete analysis of all the other accounts. 

MR. GALLAGHER: May I have leave, your 
Honor, to file an amended answer to show the addi¬ 
tional income disclosed (99) by these accounts? 

THE COURT: Yes. 

BY MR. GALLAGHER: 

Q. In making your analysis, did you eliminate deposit 
clearing exchanges from other accounts ? A. I did. 

Q. And is this the analysis which you have made? 
A. Yes. 

Q. This is for the accounts represented in the statu¬ 
tory notice? A. Yes. 

Q. The statutory notice that went out? A. Yes. 

Q. Subsequent to the issuance of the statutory notice, 
did you discover other accounts? A. Yes, I did. 

Q. Which were not included in the statutory notice? 
A. That is right. 

Q. And which are not the four accounts you just 
testified to? A. No. 

Q. This then is the schedule of net deposits in all 
accounts for the years in question? A. Yes, sir. 

MR. GALLAGHER: May I offer the schedule in 
evidence, (100) together with a summary of it? 

MR. BAUM GARTEN: May we take a glance 
at it? 

(The document was shown to Mt. Baumgarten.) 

THE WITNESS: The first sheet is the bank de¬ 
posits; the second, interest credits; the next sheet is 
the new accounts that were found subsequently; and 
the following sheet is the interest on those accounts. 
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J. J. Bonanno—Direct 


THE COURT: And there is no analysis of the 
four accounts you just mentioned? 

THE WITNESS: That is right. 

BY MR. GALLAGHER: 

Q. How long will it take you to prepare such an 
analysis? A. To prepare the analysis won’t take long, 
but to recompute taxes would take several days, for it 
involves 12 years. 

MR. GALLAGHER: I request findings, your 
Honor, on the new accounts that have been developed, 
and may we make a final amendment to my ans-wer ? 

THE COURT: Yes. 

MR. BAUMGARTEN: I want to ask, Mr. Bon- 
anno, this exhibit, your Exhibit A, are all of these 
accounts in the name of Joseph Moriartv? 

THE WITNESS: No. Some of these accounts are 
in the name of Joseph Moriartv, some in trust for 
Ellen, or in trust (101) for Margaret— 

MR. BAUMGARTEN: Now, were these accounts 
listed on this exhibit, the same accounts that were put 
in evidence this morning? 

THE WITNESS: Yes. 

MR. BAUMGARTEN: They were. Can they be 
identified by number? 

THE WITNESS: Yes. These are all my check 
marks. 

MR. BAUMGARTEN: I mean the bank account 
numbers. 

THE WITNESS: Yes. 

MR. BAUMGARTEN: Are these the numbers? 


J. J. Bonanno—Direct 
Offer — Respondent’s Exhibit HHH 
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THE WITNESS: Yes. 

MR. BAUMGARTEN: And the amounts here? 

THE WITNESS: Yes. 

MR. GALLAGHER: I offer in evidence the sched¬ 
ule consisting of the summary and four pages. 

THE COURT: Are you objecting? 

MR. BAUMGARTEN: No, no objection, except to 
showing the correct names of these accounts are in, 
because the exhibit only shows them in the name of 
Joseph Moriarty. 

THE WITNESS: The only accounts that I 
haven’t listed separate there are the new accounts 
that were found. On the first sheet you will see they 
are listed in trust, and so forth: 

MR. BAUMGARTEN: I am talking now of the 
accounts on (102) that exhibit that represents the 
accounts that you discovered after the statutory notice 
was sent out. Now, what I asked you was whether 
those accounts are all in the name of Joseph Moriarty. 

THE WITNESS: No. 

MR. BAUMGARTEN: They are not. 

I have no objection to the introduction of this 
exhibit in evidence except that— 

THE COURT: Except for the trust accounts ? 

MR. BAUMGARTEN: That is correct, sir. 

THE COURT: Respondent’s Exhibit HHH is re¬ 
ceived in evidence. 

BY MR. GALLAGHER: 

Q. There are accounts in the name of Joseph Mori- 
arty in trust for another? A. Yes. 
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J. J. Bonanno—Direct 

Q. Did you prepare a similar analysis with respect 
to interest credited to the various accounts ? A. Yes. 

Q. Do you have it? A. That is a part of the exhibit 
already in. 

Q. Did you notice, Mr. Bonanno, any particular activ¬ 
ity of the accounts subsequent to the time you commenced 
the investigation? By the way, when did you commence 
your (103) investigation? A. In July of 1946. 

Q. July, 1946. Did you notice any particular activity 
with respect to these accounts subsequent to that time? 
A. In April or May of 1947— 

MR. BAUMGARTEN: Your Honor, I object to 
any period subsequent to the year 1946, because that 
is the last year in issue in the statutory notice. Any 
activity beyond that I think would not be admissible 
to this issue. 

MR. GALLAGHER: I want to show the petition¬ 
er’s conduct when he found out about the investigation 
and he began drawing large sums of money. 

THE COURT: I believe that is a part of the 
respondent’s case. He may answer. 

MR. BAUMGARTEN: Exception, your Honor. 

A. In April and May of 1947, we found that large 
•sums of money were being withdrawn from all the accounts, 
and that made us put a jeopardy assessment on. 

Q. Approximately how much had he taken out before 
you put the jeopardy assessment on? A. Approximately 
$135,000.00. 

MR. GALLAGHER: The respondent rests. 

(104) MR. BAUMGARTEN: We rest. 


’"Exhibit G 
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EXHIBIT G 


SAMPLES OF THREE NUMBERS’ SLIPS TAKEN 
FROM THE LARGE NUMBER THEREOF CON¬ 
TAINED IN ENVELOPE COMPRISING RESPOND¬ 
ENT’S EXHIBIT G 


One sample slip from bundle marked: 6/26 Albert: 

6 - 26-46 
5-427-25 
5-103-10 
5-090-10 
400-5 Cn 
500-5 Cn 
321-10 
5-769-15 
5-231-25 
888-10 (160) 


Second sample slip: 

M 6 Date 26 1946 

3-C 

559-10 
117-5 
H. 1. 

Boole No. Sales No. Total Sales 

12219- 34 15 



Exhibit G 


Third sample slip: 
Date 


Book No. 
9497- 


6-26-1946 
825-3 
111-3 
212-2C6 
222-2 
211-2C6 
AH (20) 

Sales No. 
17 


Total Sales 
N 
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EXHIBIT I. 


United States of America 

Southern District of New York ss: 

Morris Silverman, of full age, being duly sworn accord¬ 
ing to law, upon his oath deposes and says: 

1. That I reside at 258 Barrow Street, Jersey City, 
New Jersey, and have resided there for more than nine 
years; in fact, since May 1939. 

2. That I operate and conduct a newspaper, candy 
and cigar stand located at the South East corner of Greene 
and Montgomery Streets, Jersey City, New Jersey, having 
been in this business for more than fourteen years, at 
least, since Sept. 1934. 

3. That I know and have known one Joseph V. Mori- 
arty of 18-A West Hamilton Place, Jersey City, New 
Jersey, for more than five years. 

4. That I have taken “number’’ or “lottery” bets at 
the above-stated location on behalf of the said Joseph V. 
Moriarty who “runs a numbers game” in and throughout 
Jersey City, New Jersey, for a number of years prior to 
July 1946. 

5. During August 1945,1 failed to place a “bet” with 
the said Joseph V. Moriarty on behalf of one of my cus¬ 
tomers, who had a winning number. 

6. That I wrote a pencil memorandum, after this 
incident, to the said Joseph V. Moriarty, informing him of 
this over-sight and suggesting that this “pay-off” be de- 
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Exhibit I 


ducted from my future ‘‘commissions” earned thereafter 
until paid. 

7. That I addressed this note to “Joe” (meaning to 
said Joseph V. Moriarty) and signed the note merely as 
“Morris”; a photostatic copy of which I have initialled and 
is attached hereto and made a part hereof. 

8. That I further certify that the foregoing is a true 
representation of the facts to the best of my knowledge and 
belief and that I make this statement voluntarily without 
promise of reward nor under threat of duress. 

Morris Silverman (signed) 

Morris Silverman. 

Subscribed and sworn to before me this 17th day of 
November, 1948, at the offices of the Intelligence Unit 
located at 253 Broadway, New York City, N. Y. 

Stanley A. Cangialosi (signed) 
Stanley A. Cangialosi, Special Agent.' 


Y 
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Exhibit J 
EXHIBIT J 

Joe: 

I have some bad news. I left out a number on 710 for, 
40 and 10 Box. I told the fellow it was an overlook, but I 
left it out. You see my kids are sick up in the country, and 
with the rush to get there etc. I left it out 

(over) 

and I’ll have to pay him tomorrow. 

The only thing I can think of is for you to loan me 

(every day) 

the money and take off 15 per cent for about 3 or 4 weeks 
till you are paid back (you can start today) that is if you 
can help me out. 


Morris. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondent, the questions presented for 
decision axe: 

1. Whether the findings and decision of the Tax Court sus¬ 
taining the Commissioner’s determination and proof of taxable 
income realized by the taxpayer, as computed upon the bases 
of his unexplained net bank deposits, cash hoards and other 
sources, and the resulting deficiencies in income taxes asserted 
and established for the taxable years 1935 to 1946, inclusive, 
under the provisions of the pertinent statutes involved, are, in 
the absence of any countervailing evidence, supported by sub¬ 
stantial evidence and therefore not clearly erroneous. 

2. Whether the Tax Court correctly found, upon a consid¬ 
eration of the entire record, that the taxpayer, in the absence 
of any evidence in exculpation, is liable for the so-called 50% 
fraud penalties imposed as statutory additions to the deficien¬ 
cies in taxes determined and established by the Commissioner 
for all twelve taxable years involved, on the ground that all or 
some part of the deficiency for each of those years was due to 
fraud with intent to evade taxes, within the meaning of Sec¬ 
tion 293 (b) of the Internal Revenue Code and the correspond¬ 
ing provisions of the prior Revenue Acts involved. 

3. WTiether the Tax Court correctly found and held, upon 
the entire record, that the taxpayer, in the absence of any coun¬ 
tervailing evidence, is liable for the 25% delinquency penalties 
for all twelve taxable years involved for failure to have filed 
income tax returns, not due to reasonable cause but to willful 
neglect, within the meaning of Section 291 of the Internal 
Revenue Code and the corresponding provisions of the prior 
Revenue Acts involved. 

a) 
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®niteb States Court of Appeals? 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11672 

Joseph V. Moriarty, Alias Michael and/or Michel 
Pitcher, Alias Joseph Petrick, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISION OF THE TAX COURT 

OF THE UNITED STATES 


BRIEF FOB THE RESPONDENT 


opinion below 

The findings of fact and opinion of the Tax Court (R. 25a- 
30a) 1 are reported in 18 T. C. 327. 

jurisdiction 

This appeal involves the taxpayer’s liability for deficiencies 
in individual income taxes in the total sum of $179,308.72, and 
statutory additions thereto in the total sums of $89,654.38 
(50% fraud penalties) and $44,827.21 (25% delinquency pen¬ 
alties for failure to file income tax returns), respectively, ag¬ 
gregating $313,790.31, determined and established by the Com¬ 
missioner and sustained by the Tax Court for the taxable years 
1935 to 1946, inclusive, and is taken from the decision of the 
Tax Court entered on July 17, 1952. (R. 24a.) The case is 
brought to this Court by the taxpayer’s petition for review filed 

* The record references herein are to the Joint Appendix attached to the 
taxpayer's brief filed in this Court. 


( 1 ) 


2 


on October 15,1952. (R. 3a.) Jurisdiction is conferred upon 

this Court by Sections 1141 (a) and (b) (1) of the Internal 
Revenue Code, as amended by Section 36 of the Act of June 
25, 1948. 


STATUTES AND REGULATIONS INVOLVED 

The applicable provisions of the several statutes and Regula¬ 
tions involved are printed in the Appendix, infra. 

STATEMENT 

The pertinent facts were found by the Tax Court (R. 26ar- 
28a) as follows: 

Joseph V. Moriarty,, the taxpayer, is an individual residing 
in Jersey City, New Jersey, who filed no income tax returns 
for the taxable years 1935 to 1946, inclusive. On July 9, 1946, 
a deputy attorney general of the State of New Jersey, assigned 
to law enforcement in regard to gambling, conducted a raid on 
the taxpayer’s residence, pursuant to a search warrant, for 
gambling paraphernalia. Numbers slips and evidences of 
baseball and horse race bets were found there. A considerable 
amount of money was discovered in a box in the house, and a 
woman identified as Eleanor Moriarty, the taxpayer’s sister, 
was discovered attempting to dispose of numbers slips. The 
taxpayer appeared and stated that he was the person wanted 
by the authorities, not his sister. While the search was being 
continued the taxpayer was seen attempting to climb a ladder 
to the roof while carrying a large quantity of cash in his arms. 
Part of the money fell to the floor, the bundles of bills splitting 
open. An investigator participating in the raid chased the 
taxpayer to the roof of the building and fired a shot in the air. 
The taxpayer stopped running and was brought back into the 
house. (R. 26a.) 

The gambling evidence, together with an adding machine 
and a radio, was seized by the authorities. Two men, who 
entered the building carrying numbers slips and horse race bets, 
were taken to the court house along with the taxpayer and 
the gambling evidence. There the cash was counted and the 
taxpayer stated that the money was his. The cash found in 
the residence totaled approximately $27,000. Several thou- 


sand numbers slips were seized in the raid and a group of slips 
representing one day's business totaled $1,507.64. The tax¬ 
payer has been tried several times but has never been con¬ 
victed of violating the law with respect to gambling. His sis¬ 
ter, Eleanor Moriarty, however, was convicted. (R. 26a-27a.) 

During eleven of the twelve yearn in question, net additions 
were made to at least fifty separate savings accounts in twenty 
different banks. These accounts were either in the taxpayer's 
name individually or as trustee for a member of his family or 
in an alias of the taxpayer. The net deposits, after with¬ 
drawals and clearing exchanges from other accounts had been 
offset, together with the interest credited to these accounts dur¬ 
ing these years, were as follows (R. 27a): 


Year 

Net deposits 

Interest 

Year 

Net deposits 

Interest 

1835. 

mm 

888888 

*15.28 

156.88 
441.83 
681.45 

923.89 
1.010.45 

■ 

wm 

88888 

*838.63 

1,044.37 

1,098.22 

1,191.71 

2,099.24 

3,649.78 

1836_ 




1838. 


1938. 


1840. 




■■■HI 


In 1947, following the commencement of an investigation by 
the Commissioner, approximately $135,000 was withdrawn 
from these accounts before a jeopardy assessment was made by 
the Commissioner. (R. 27a.) 

During the years 1935 through 1946 the taxpayer had other 
income not reflected in the deposits and realized aggregate tax¬ 
able net income in the following amounts (R. 28a): 


Year 

Net income 

Year 

Net income 

1935_ 

*6,229.28 

16,371.03 

18,448.93 

14,591.45 

11,873.89 

6^677.45 


*6,064.58 

18,120.37 

4,508.22 

8,191.71 

186,458.06 

33,435.78 


1042 ...... _ 


1043 _.. _ 


1044_ 




1946 


!■■■■■■■■■■■■ 


All, or some part of, the deficiency in income tax for each of 
the years 1935 to 1946, inclusive, is due to fraud with intent to 
evade tax. The failure to file an income tax return for each 
of the years in question was not due to reasonable cause and 
was due to willful neglect. (R. 28a.) 
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Upon the basis of the foregoing facts, the Tax Court, sus¬ 
taining the Commissioner’s determination (R. 7a-lla), found 
and held that the taxpayer is liable for the deficiencies in in¬ 
come taxes and the statutory additions thereto (fraud and 
delinquency penalties) as determined, asserted and established 
by the Commissioner for all twelve taxable years involved 
(R. 28a-30a). The Tax Court thereupon entered its decision 
accordingly (R. 24a), from which the taxpayer petitioned this 
Court for review (R, 3a). 

SUMMARY OF ARGUMENT 

1. During the taxable years involved the taxpayer, engaged 
in the gambling numbers game business at all times material, 
filed no income tax returns and kept no records available to 
the Commissioner from which his income could be ascertained 
for the twelve consecutive taxable years involved, although 
required to do so by statute. Hence, the case is one in which 
the Commissioner and the Tax Court were compelled to deter¬ 
mine his income from other evidence. In the absence of any 
books or records available or returns filed furnishing the requi¬ 
site statutory data and information, the Commissioner is en- 
titlecj to ascertain taxable income and tax liability as best he 
can otherwise, and his determination of the taxpayer’s income 
in such event is prima facie correct, the burden of proving 
that the correct income is an amount less than that which has 
been taxed being upon the taxpayer. This is equally true of 
the additional income and tax liability, over and above that 
initially determined, ascertained and asserted by the Commis¬ 
sioner and proved by competent evidence, pursuant to amended 
pleadings, showing subsequently discovered income chargeable 
to the taxpayer. Here the Commissioner and the Tax Court 
determined the taxpayer’s net taxable income realized from 
his gambling business from his unexplained net savings bank 
deposits and interest credits thereon, as well as additional in¬ 
come from other sources unknown to the Commissioner, by 
including in the computations estimated reasonable personal 
and living expenses not otherwise reflected in the taxpayer’s 
income thus determined. This method of determining income 
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has been sustained by the courts. The taxpayer neither ap¬ 
peared in person nor produced witnesses in order to show that 
such determinations of his aggregate net taxable income are 
in anywise erroneous. 

2. The Commissioner determined that the taxpayer is liable 
for statutory additions (50% fraud penalties) to the deficiencies 
in taxes as asserted on the basis of unreported income for all 
taxable years involved. The Tax Court, sustaining his initial 
determination and also additional deficiencies in fraud pen¬ 
alties claimed and proved by competent evidence upon 
amended pleadings filed, found upon all the evidence that the 
taxpayer, having filed no tax returns, deliberately and with 
fraudulent intent failed to report any of his taxable income 
for any of the taxable years involved, and that he did this for 
the purpose of evading taxes due the Government for those 
years. Since the record fully supports the Tax Court’s find¬ 
ings, and the taxpayer produced no countervailing evidence 
showing them to be wrong, the fraud penalties in question were 
properly imposed for all years involved as provided by the 
pertinent statutes. Hence, they should be sustained upon 
review. 

3. The Tax Court correctly found, upon the evidence, that 
the taxpayer’s failure to have filed income tax returns for any 
of the taxable years involved was due to willful neglect and not 
to reasonable cause, within the meaning of the pertinent 
statutes and Regulations. Consequently, the taxpayer is lia¬ 
ble for the statutory additions (25% delinquency penalties) 
to the deficiencies in taxes asserted for all years involved in 
the amounts initially determined by the Commissioner, as 
well as the additional amounts claimed and proved by com¬ 
petent evidence pursuant to the amended pleadings. The tax¬ 
payer neither offered nor produced any rebutting evidence, and 
therefore the Tax Court’s findings in this respect, based on the 
Commissioner’s determinations and proof, should be allowed 
to stand as final. Moreover, it is assumed that the taxpayer 
has abandoned this issue for he neither assigns the Tax Court’s 
decision as error nor presents any argument thereon. 
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ARGUMENT 

I 

The findings and decision of the Tax Court sustaining the 
Commissioner’s determinations and proof of taxable in¬ 
come realized by the taxpayer, and the resulting deficiencies 
in income taxes, for all twelve taxable years involved, are 
supported by substantial evidence and not shown to be in 
anywise erroneous 

The principal question presented for decision is whether the 
Tax Court’s findings and decision sustaining the amounts of 
the Commissioner’s determinations and proof of taxable income 
realized by the taxpayer, computed upon the bases of his un¬ 
explained net bank deposits, cash hoards and other sources, 
and the resulting deficiencies in income taxes asserted and 
established for each of the twelve taxable years involved ac¬ 
cordingly, under the applicable statutes, are, in the absence of 
any countervailing evidence, supported by the record and 
therefore not clearly erroneous. 

If the Tax Court’s findings are supported by substantial 
evidence, as we contend, they are then not clearly erroneous. 
Moreover, in the absence of the taxpayer’s having filed income 
tax returns for any of the taxable years involved (R. 26a), 2 
the assessments of all the deficiencies in question were timely 
under the provisions of Section 276 (a) of the Revenue Acts 
of 1934, 1936 and 1938 and the Internal Revenue Code (Ap¬ 
pendix, infra). 3 Commissioner v. Lane-Wells Co., 321 U. S. 
219, 224. The record shows that during the twelve-year tax¬ 
able period involved, the taxpayer, by not filing returns, thereby 
successfully avoided reporting taxable income—as later deter- 

3 It is established by the Commissioner’s amended answers (R. 16a, 21a- 
23a) to the taxpayer’s petition for redetermination (R. 4a-lla), and by 
admission in the taxpayer’s reply thereto (R. 20a-21a), as well as here 
(Br. 7), that the taxpayer filed no income tax returns for any of the twelve 
consecutive taxable years involved, as the Tax Court found (R. 26a). 

3 Since the provisions of the Revenue Acts of 1934, 1936 and 1938 and the 
Internal Revenue Code—and of Treasury Regulations 86, 94, 101, 103 and 
111—involved herein are substantially the same, references are, for con¬ 
venience, made to the Internal Revenue Code and Treasury Regulations 111 
only, unless otherwise specified. See explanations therefor under the 
Statutes and Regulations involved, respectively (Appendix, infra). 
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mined and established by the Commissioner, and redetermined 
by the Tax Court—of almost $332,000 (R. 28a) and paying 
income taxes thereon in excess of $179,000 few those years 
(R. 24a), although he was required to do so by law. Sections 
21 (a), 22 (a), 41 and 54 (a) of the Internal Revenue Code, 
and Section 29.22 (a)-l of Treasury Regulations 111 (all Ap¬ 
pendix, infra). Consequently, the Tax Court found and held, 
upon all the evidence, that the taxpayer realized taxable in¬ 
come in the amounts determined, and established additionally 
by amended pleadings and proof, by the Commissioner for all 
taxable years involved. 4 (R. 27a-29a.) The taxpayer con¬ 
tends that this is error (Br. 10, 13-22), and we submit that, 
upon this record, it is clearly correct. 

As the Supreme Court stated in Spies v. United States, 317 
U. S. 492,495, “The United States has relied for the collection 
of its income tax largely upon the taxpayer’s own disclo¬ 
sures * * # . This system can function successfully only if 
those within and near taxable income keep and render true 
accounts”; to the same effect, see Helvering v. Mitchell, 303 
U. S. 391, 399; Commissioner v. Lane-Wells Co., 321 U. S. 219, 
222, 223. But “Even if [he kept no books] * * * this can 
not be used as an excuse to escape the payment of income tax.” 
United States v. Zimmerman, 108 F. 2d 370, 373 (C. A. 7th). 
Hence, this case is one in which the Commissioner and the Tax 
Court were compelled to ascertain and determine the tax¬ 
payer’s income and tax liability as best they could from other 
evidence. In the absence of the taxpayer’s keeping any books 
of accounts or records—except bank books—in so far as the 
record shows, although required by law to do so (Section 54 
(a); Commissioner v. Lane-WeUs Co., supra, p. 222), the Com¬ 
missioner had full authority to compute his income and de¬ 
termine his tax liabilities for all years involved from whatever 
information and data were available “in accordance with such 

4 The Commissioner’s statutory notice of initial determination of taxable 
income realized by the taxpayer and of the resulting deficiencies in taxes, 
plus the statutory additions thereto (50% fraud penalties, and 25% de¬ 
linquency penalties), for all twelve years involved (R. 7a-lla), was, in 
conformity with the Commissioner’s amended pleadings (R. 12a-19a, 21a- 
23a) and proof (R. 64a-68a), modified by increased determinations of tax¬ 
able Income, taxes and penalties (R. 23a). 
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method as in the opinion of the Commissioner does clearly re¬ 
flect the income.” Section 41. 

Contrary to the taxpayer’s contentions (Br. 13-17), the 
Commissioner’s initial determination of income and deficiencies 
in taxes and delinquency penalties here is prima fade correct 
{Helvering v. Gowran, 302 U. S. 238, 246; Phillips v. Dime 
Trust & S. D. Co., 284 U. S. 160, 167), as the Tax Court held 
(R. 29a). Moreover, the additional amounts of income and 
deficiencies in taxes, as well as the delinquency penalties as¬ 
serted under Section 291 of the Internal Revenue Code (Appen¬ 
dix, infra), and the entire amounts of the 50% fraud penalties 
imposed under Section 293 (b) of the Code 5 (Appendix, in¬ 
fra )—pleaded affirmatively by the Commissioner’s amended 
answers because of subsequently discovered income from bank 
deposits and interest credits (R. 12a-19a, 21ar-23a, 64a^-68a) 
and proved by competent evidence (R. 29a)—are, in the ab¬ 
sence of any countervailing evidence offered by the taxpayer, 
also correct, as the Tax Court likewise held (R. 29a). Hence, 
quite clearly, the burden of proving that the true aggregate 
net income was an amount less than that which was proved 
and taxed by the Commissioner for all years involved was on 
the taxpayer, a burden which he admittedly has failed to meet. 
(R. 2Sa-29a, 30a-33a.) In these circumstances, the Tax 
Court’s findings and conclusion sustaining the Commissioner’s 
initial determination, and also the additional deficiencies 
claimed and established upon the amended pleadings (R. 
12a-19a, 21a-23a), are, in the absence of any contrary proof 
by the taxpayer (R. 29a), entitled to finality where, as here, 
they are supported by substantial evidence and are not shown 
to be “clearly erroneous”. Section 1141 (a) of the Internal 
Revenue Code, as amended by Section 36 of the Act June 25, 
194S, c. 646, 62 Stat. S69,991 (26 U. S. C. 1946 ed., Supp. II, 
Section 1141); Rule 52 (a), Federal Rules of Civil Procedure; 8 

* The issues involving the imposition of the fraud and delinquency penal¬ 
ties under Sections 293 (b) and 291 of the Code are dealt with under Points 
II and III, infra. 

• Section 36 of the Act of June 23,194S, which amended Section 1141 (a) 
of the Internal Revenue Code, provides that the Court of Appeals shall have 
jurisdiction to review the decisions of the Tax Court in the same manner 
and to the same extent as decisions of the District Courts in civil actions 
tried without a jury. 
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United States v. Gypsum Co., 333 U. S. 364,394-395, rehearing 
denied, 333 XJ. S. 869. 

Since, as pointed out, the taxpayer failed to comply with the 
statutory requirements of keeping proper books and records 
and filing tax returns for each taxable year involved (Section 
54 (a)), the Commissioner was obliged to reconstruct his net 
taxable income from his unexplained net bank deposits, cash 
hoards and other sources (R. 9a-lla, 27a-28a) by such method 
as in his opinion clearly reflected the income (Section 41). In 
so doing, he arrived at aggregate unreported net income in 
excess of 8331,000 realized by the taxpayer from his “numbers 
game” business and other sources unknown during the twelve 
years involved. (R. 22a, 28a.) Of this sum, the Commissioner 
ascertained, through investigation by his Internal Revenue 
Agents (R. 59ar-60a, 64a-68a), that the taxpayer had more than 
8281,000 in deposits and interest credits alone concealed in va¬ 
rious savings banks (R. 14a-16a, 27a; Exs. A-F, K-Z, AA-ZZ, 
AAA-GGG) ? He computed the latter amount by determining 
the deposits in each account, plus the interest credited thereto, 
eliminating all withdrawals and deposit clearing exchanges 
from other accounts, and thereby arrived at the total net de¬ 
posits, including the several new accounts and interest credits 
theretofore undiscovered, 8 for all taxable years involved (R. 
64a-68a; Ex. HHH), as the Tax Court found (R. 27a). The 
Commissioner also ascertained that the taxpayer had other 

T A11 the exhibits, except the Commissioner’s Exhibits G (in part), I and 
J (R. 69a-73a), were omitted from the Joint Appendix to the taxpayer’s 
brief in order to obviate needless cost of printing to the taxpayer. Rule 17 
of this Court; Blake v. Trainer, 77 App. D. C. 360, 362-363, 14S F. 2d 10, 
12-13. 

‘Many new bank accoknts discovered by the Commissioner’s Revenue 
Agents (R. 64a-65a, 67a), after the Commissioner’s statutory notice of de¬ 
ficiencies had been issued (R. 7a-lla, 65a), gave rise to the necessity for 
filing the Commissioner’s amended answers to show the additional income 
disclosed thereby (R. I2a-19a, 21a-23a, 65a-66a; Ex. HHH). The Com¬ 
missioner’s Exhibit HHH, introduced in evidence without objection (R. 
65a-67a), shows the taxpayer’s many bank accounts originally discovered 
and the new accounts subsequently found, together with the interest credits 
thereon (R. 65a), representing in all fifty or more separate savings accounts 
in twenty different banks throughout New York City (R. 15a, 27a; Exs. 
A-F, K-Z, AA-ZZ, and AAA-GGG). All these exhibits were, as pointed out, 
omitted from the Joint Appendix in order to save excessive printing costs 
to the taxpayer. 
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income, not deposited or reflected in the bank accounts dis¬ 
covered, in excess of $50,000 realized during the taxable years 
from sources unknown, to which he added the estimated 
reasonable living expenses of the taxpayer, averaging approxi¬ 
mately $2,000 a year, or $24,000 for the twelve years involved. 
(Ex. HHH.) For the year 1946 when the taxpayer apparently 
made no deposits (R. 27a), the Commissioner determined his 
income of $33,435.76 by adding to the amount of cash ($27,786 
(Br. 21; R. 45a)) seized in the raid on his residence by the New 
Jersey authorities in that year, the sums of $3,649.76 interest 
credited to his bank accounts, and $2,500 estimated living ex¬ 
penses for that year (R. 26a^27a; Ex. HHH). In thus arriving 
at the grand total of $331,960.71 net taxable income realized 
by the taxpayer from all sources during the twelve years in¬ 
volved, as the Tax Court found (R. 2Sa), “No reasonable 
doubts were resolved against the taxpayer, w’hile the audit and 
analysis made by the Commissioner seems to have been as ac¬ 
curate as the circumstances here permitted.” Halle v. Com¬ 
missioner, 175 F. 2d 500, 502-503 (C. A. 2d), certiorari denied, 
338 U. S. 949; to the same effect, see Gleckman v. United States, 
80 F. 2d 394, 396-397 (C. A. 8th), certiorari denied, 297 U. S. 
709, and Hague Estate v. Commissioner, 132 F. 2d 775 (C. A. 
2d), certiorari denied, 318 U. S. 7S7. 

The taxpayer has not shewn the Commissioner’s computa¬ 
tion for all years involved to be in anywise erroneous. (Br. 
13-22.) Indeed, he concedes all the bank accounts proved by 
the Commissioner, expressing doubt only as to those in his 
own name in trust for others (Br. 20; R. 66a-67a), and denying 
that any of the accounts, standing alone, represent taxable in¬ 
come to him (Br. 13-17), as in the Tax Court (see R. 31a-35a, 
3Sa-41a, 62a-63a, for example). 0 

“A great portion of the testimony in respect of the introduction of the 
taxpayer’s bank accounts in evidence in behalf of the Commissioner was. 
by oral agreement of the parties, omitted in formulating the Joint Appendix 
(record on review) attached to the taxpayer’s brief in order to save him 
needless expense of printing. In so doing, it was agreed by the parties, as in 
the Tax Court, that they nevertheless represented bank accounts existing 
in the name of the taxpayer, as admitted in his reply (R. 20a) to the Com¬ 
missioner’s amended answer (R. I2a-I9a) to the taxpayer’s petition for 
redetermination of deficiencies filed in the Tax Court (R. 4a-lla), the tax- 


11 


In many cases where the taxpayers have failed to keep proper 
books of account and records of income-producing transactions 
for the taxable year under review, as here, the courts have sus¬ 
tained the Commissioner’s determinations of unreported in¬ 
come ascertained from examination and analyses of the tax¬ 
payers’ bank and brokerage accounts, treating unexplained 
bank deposits as income when deposited. Under this method 
the Commissioner is entitled to include in net taxable income 
the total amounts deposited, plus accrued interest credited 
thereon, during the taxable year involved, after eliminating 

(1) duplications (such as inter-bank transfers of funds, etc.), 

(2) amounts identified as not representing income receipts, (3) 
the portion of the total deposits reported as income by the 
taxpayer, if any, and (4) adding thereto reasonable estimated 
amounts covering nondeductible personal and living expenses 
for each taxable year involved, not otherwise reflected in the 
computation. Where the taxpayers have failed to submit 
proof sufficient to overcome determinations—and proof upon 
amended pleadings—of taxable income by this method, as here, 
the resulting deficiencies in taxes have been approved. Halle v. 
Commissioner, 175 F. 2d 500, 503 (C. A. 2d), certiorari denied, 
338 U. S. 949; Boyett v. Commissioner, decided IV^arch 14,1951 
(1951 P-H T. C. Memorandum Decisions, par. 51,067), affirmed 
April 21, 1953 (C. A. 5th) (1953 P-H, par. 72,479); Stokes v. 
Commissioner, 197 F. 2d 518 (C. A. 5th); Goe v. Commissioner, 
198 F. 2d 851 (C. A. 3d); Rose v. Commissioner, decided Jan¬ 
uary 6, 1949 (1949 P-H T. C. Memorandum Decisions, par. 
49,005), affirmed per curiam, 188 F. 2d 355 (C. A. 9th), cer¬ 
tiorari denied, 342 U. S. 850, rehearing denied, 342 U. S. 889; 
Manos v. Commissioner, decided November 30, 1949 (1949 
P-H T. C. Memorandum Decisions, par. 49,278), affirmed per 
curiam, 187 F. 2d 734 (C. A. 6th); Stinnett v. United States, 
173 F. 2d 129 (C. A. 4th), certiorari denied, 337 U. S. 957; 
Hague Estate v. Commissioner, 132 F. 2d 775 (C. A. 2d), 
certiorari denied, 318 U. S. 787; Calafato v. Commissioner, 42 

payer objecting at all times, however, that the “bank deposits in and of 
themselves do not constitute income” to him for the taxable years involved 
(R. 31a-33a, 34a et seq.), as he does here (Br. 13-18, 20-21) (dealt with 
hereinafter). 
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B. T. A. SSI, affirmed per curiam, 124 F. 2d 1S7 (C. A. 3d ); 
HoefLe v. Commissioner, 114 F. 2d 713, 714 (C. A. 6th); Bat¬ 
man v. Commissioner, decided March 14,1950 (1950 P-H T. C. 
Memorandum Decisions, par. 50,070), affirmed without dis¬ 
cussion on this point, 189 F. 2d 107 (C. A. 5th), certiorari 
denied, 342 U. S. S77; Mauch v. Commissioner, 35 B. T. A. 
617, affirmed without discussion on this point, 113 F. 2d 555 
(C. A. 3d); Fowel v. Commissioner, decided November 17, 
1950 (1950 P-H T. C. Memorandum Decisions, par. 50,2S1), 
dismissed upon Commissioner’s motion, March 17, 1952 
(C. A. D. C.); Gleckman v. United States, SO F. 2d 394, 399 
(C. A. Sth), certiorari denied, 297 U. S. 709; Cf. Bishofj v. 
Commissioner , 27 F. 2d 91, 93 (C. A. 3d); Pottash Brothers v. 
Commissioner , 12 B. T. A. 190, modified and affirmed, 50 F. 
2d 317,320-321 (C. A. D. C.). 

Gleckman v. United States, supra, relied on by the taxpayer 
(Br. 15) for the contention that his bank deposits, standing 
alone, are not proof of the receipt of taxable income in the 
absence of a showing of a business activity as the source thereof, 
actually supports our position, as shown by his quotations 
therefrom (pp. 399, 400), for the court there (p. 399) was 
speaking of an isolated transaction— “a, sum of money” or “a 
check for a large amount”—which, in and of itself, would not 
necessarily establish that income tax was due thereon. The 
court, upholding the Commissioner’s determination of taxable 
income ascertained by analyzing the taxpayer’s unidentified 
unreported bank accounts and undeposited cash items after 
eliminating items traced to nontaxable sources, stated (p. 399): 

On the other hand, if it be shown that a man has a 
business or calling of a lucrative nature and is con¬ 
stantly, day by day and month by month, receiving 
moneys and depositing them to his account and check¬ 
ing against them for his own uses, there is most potent 
testimony that he has income, and, if the amount ex¬ 
ceeds exemptions and deductions, that the income is 
taxable. * * *. We think there was in this case sub¬ 
stantial circumstantial evidence that Mr. Gleckman did 
have a business outside of that described in his return 
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and that at least some of his deposits were derived from 

it. * * * 

It will be noted that substantially the same arguments were 
made by the taxpayer and rejected by the court in that case 
(pp. 397-^400) as the taxpayer, under comparable facts—ex¬ 
cept that he filed no tax returns—presents to this Court. (Br. 
13-18, 20-21.) The court stated there (p. 399), however, 
that “There could be no reasonable inference to be drawn from 
that representation [as made by the taxpayer there] except 
that moneys were going into his bank account derived from his 
business”; that (p. 400), significantly, the taxpayer “could 
not”—as indeed the taxpayer here does not —point out any 
additional items of unreported income “that were not derived 
from the business and taxable accordingly”; and that “the cir¬ 
cumstances” under which the amount of the additional taxes 
was computed and paid by the taxpayer before the assessment 
thereof “tended to show that the moneys deposited in the banks 
were received by Mr. Gleckman as income from business”. 
Accordingly, the court concluded (p. 400) that— 

The bank deposits and large items of receipts by Mr. 
Gleckman do not, therefore, stand entirely alone as the 
sole proof of the existence of a tax due from him, but 
they are identified with business carried on by him and 
so are sufficiently shown to be of a taxable nature. 

Likewise, here the taxpayer had a lucrative vocation or call¬ 
ing—gambling, lottery and the “numbers game” business (R. 
22a)—from which he realized most of the bank-deposit unre¬ 
ported income in question, representing amounts in excess of 
81,500 received from a typical single-day’s “business” transac¬ 
tions (R. 59a-60a), very large amounts constantly deposited 
in various banks year after year for twelve years and not re¬ 
ported as taxable income, and as much as $135,000 withdrawn 
within a few months’ time for his own purposes in so far as the 
record shows (R. 68a)—and the taxpayer shows nothing to 
the contrary—as the Tax Court found (R. 26a-27a). 

Equally as clearly negativing the taxpayer’^ contention that 
proof of the bank deposits in question made by him and stand¬ 
ing in his name does not show receipt of income taxable to 
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him, moreover, is Hague Estate v. Commissioner, 132 F. 2d 
775 (C. A. 2d), certiorari denied, 318 U. S. 787. There the 
court, holding that the decedent-taxpayer’s bank deposits, with 
all identifiable items excluded by the Commissioner and the 
Tax Court from his gross income, constituted taxable income, 
said (p. 776): 

Hague had filed petitions for redeterminations but 
died before they were heard and his executors who went 
on with the hearings in his behalf were considerably 
handicapped by the fact that he kept no books of ac¬ 
count. His check stubs, not very illuminating, were 
about all the records he kept of substantial deposits 
and withdrawals from the banks. It is true, as has 
been argued by the petitioners, that proof that bank 
deposits were made is not enough to show the receipt 
of income and, a fortiori, of taxable income but the cir¬ 
cumstances surrounding the deposit and withdrawal of 
money in and from bank accounts may well give such 
character to the transactions that the Commissioner 
would be justified in determining that some, or all, of 
the deposits were income. When that is so the Com¬ 
missioner’s determination is not arbitrary or capricious, 
and then the taxpayer has the burden in the Tax Court 
to show that the Commissioner’s determination was 
wTong. Wickwire v. Reinecke, 275 U. S. 101 * * *; 
Welch v. Helvering, 290 U. S. Ill, 115 * * *. We 
think that was the situation in the Tax Court as to each 
of these deficiencies and that wdien, in this setting, every¬ 
thing identifiable was excluded by the Tax Court from 
the decedent’s gross income for each year, the residue 
of the bank deposits not previously reported and re¬ 
maining unidentified was properly redetermined to be 
income on the ground that the petitioners had not shown 
the action of the Commissioner to have been wrong. 
That they may have been unable so to do because Hague 
kept inadequate records and was dead, is a possibility 
of course, but so is the contrary because no une can tell 
what complete and correct records would have shown 
about that or what an examination of Hague himself 
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would have disclosed. However that may be, the peti¬ 
tioners are in the same position whether their failure to 
show error was due to impossibility or to some other 
reason. See Burnet v. Houston, 283 U. S. 223,228 * * *. 
[Italics supplied.] 

A similar holding was made in Harris v. Commissioner, 174 F. 
2d 70, 72-73 (C. A. 4th). Significantly, the taxpayer did not 
present himself for examination here (R. 29a-30a) (dealt with 
hereinafter). 

Contrary to the taxpayer’s contentions that, under the facts 
here, the Commissioner’s determinations are purportedly arbi¬ 
trary and therefore a nullity and, consequently, under Helver¬ 
ing v. Taylor, 293 U. S. 507, the burden of proof of his tax 
liabilities for the taxable years involved shifted to the Com¬ 
missioner (Br. 13-17), w’e submit that the Tax Court properly 
rejected this argument. It did so on the ground that, in the 
absence of the taxpayer’s offering any countervailing evidence 
requiring a finding that the Commissioner’s determinations are 
arbitrary, the Taylor case is not available to him as a defense. 
(R. 29a). Hague Estate v. Commissioner, supra, p. 776. It 
is clear that the Taylor case is readily distinguishable and can 
have no application here. There the Supreme Court held 
that no opportunity had been afforded the taxpayer to adduce 
evidence before the Board of Tax Appeals, and try the case on 
the merits and on the correct theory. Only for that reason, 
absent here, was the rehearing deemed necessary there. 

Here, however, the taxpayer, erroneously relying on the 
Taylor case, voluntarily chose to call no witnesses and to pre¬ 
sent no evidence at all, thereupon resting his case. (R. 29a, 
30a-33a.) He did this despite the fact that the Tax Court 
admonished him at the outset that he had the burden of prov¬ 
ing the substantive issues raised by the Commissioner’s deter¬ 
minations of deficiencies (R. 32a), adding that the Commis¬ 
sioner, of course, had to prove fraud—as required by Section 
1112 of the Internal Revenue Code (Appendix, infra )—(R. 
29a, 33a); see Point II, infra. Hence, quite clearly, the tax¬ 
payer, having had full opportunity to prove his case but de¬ 
liberately refraining upon erroneous theory from doing so, has 
not shown to be in anywise arbitrary or erroneous the Com- 
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missioner’s initial determination of taxable income and de¬ 
ficiencies. (R. 7a-lla.) Nor has he shown the Commis¬ 
sioner’s proof of the additional income subsequently discovered 
and the resulting deficiencies affirmatively pleaded and es¬ 
tablished (R. 12a^-23a, 64a-6Sa), without disproof or rebuttal 
offered by the taxpayer (R. 29a-33a), to be clearly erroneous, 
as he must in order to prevail. It is clear that the Commis¬ 
sioner’s subsequent discovery and proof of further bank de¬ 
posits and the resulting additional income and deficiencies, and 
thereupon filing amended pleadings to conform to the proof ac¬ 
cordingly (R. 21a-23a, 2Sa, 64a-6Sa)—against which the tax¬ 
payer still offered no contrary evidence (R. 65a-6Sa)—did not 
change the result, relieve the taxpayer from his burden of proof, 
or make his theory relied on improvidently under the rule of 
the Taylor case, supra, any less erroneous, as the Tax Court 
held (R. 29a). 

In this connection the Second Circuit aptly said in Hague 
Estate v. Commissioner, supra, pp. 777-778: 

One consequence is that the determinations of the Com¬ 
missioner were not arbitrary and capricious and so gave 
adequate support for the computation of the tax unless 
the taxpayer could show them to be w'rong. Lucas v. 
Structural Steel Co., 281 U. S. 264 * * *. This does 
not mean that the taxpayer has the burden of showing 
the correct amount of the tax. Though proof which 
shows the Commissioner’s determination to be wrong 
will often show what is right, the taxpayer need never 
do the latter. Helvering v. Taylor, 293 U. S. 507 * * 
He must however show’ in some way at least that the 
tax imposed is erroneous. The failure to do so in this 
instance leaves the redeterminations made by the Tax 
Court those which should be given effect. 

As pointed out, the taxpayer has showm in no w*ay that the 
taxes imposed here are erroneous; hence the Tax Court’s re¬ 
determination should be given effect by this Court. 

Moreover, the taxpayer’s contention that the Commissioner, 
in his notice of determination of deficiencies and first amended 
answer, erroneously treated the bank deposits, standing alone, 
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as taxable income chargeable to him, in the absence of his show¬ 
ing a business activity as the source from which the deposits 
could have been earned by the taxpayer, is plainly without 
merit. Gleckman v. United States, 80 F. 2d 394 (C. A. 8th), 
certiorari denied, 297 U. S. 709; Hague Estate v. Commissioner, 
132 F. 2d 775 (C. A. 2d), certiorari denied, 318 U. S. 787. In 
the first place, the taxpayer concedes (Br. 14) that the Commis¬ 
sioner initially determined that his taxable income was “Net 
profit from business ” for all taxable years involved (R. 7ar-lla) 
(italics supplied). He also tacitly concedes that the raid on 
his home in 1946—whereby the New Jersey authorities seized 
S27.786 in cash, large quantities of numbers, policy, baseball 
and lottery slips, and divers and sundry other gambling para¬ 
phernalia (R. 26a-27a, 41a-50a, 69a-70a; Ex. G)—established 
the numbers game as his illicit business activity from which, 
as pointed out and the record shows (R. 22a, 59ar-60a), he 
derived more than $1,500 representing his business receipts 
of “one full day [alone], a cross-section of a period of time 
over a few months of 1946”, and almost $28,000 income for 
that year alone (Br. 19), as the Tax Court found (R. 26k-27a). 
The taxpayer relies principally (Br. 14), however, on the Com¬ 
missioner’s first amended answer (R. 12a-19a) which sets forth 
(R. 13a) that he realized taxable net income “/rom sources 
unknoum ” to the Commissioner, without specifying the busi¬ 
ness activity from which his income was derived. The tax¬ 
payer, however, overlooks or disregards the fact that the Com¬ 
missioner’s second amended answer—filed by leave of the Tax 
Court to conform to the proof of further deposits subsequently 
discovered (R. 65a, 66a; fn. 8, supra) —specifically sets forth 
the business activities from which he obviously received most 
of the deposit-interest income in question during the taxable 
years involved, namely, that “the petitioner realized taxable 
net income from the numbers game and from sources unknown 
to the respondent”, in the additional amounts set forth therein 
(R. 22a) as found by the Tax Court (R. 28a). (Italics 
supplied.) 

In these circumstances, it is plain that the Commissioner 
properly alleged and proved the taxpayer’s numbers game 
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business as his principal source of the income in question. (R. 
22a. 29a, 41a-52a.) The cases relied on by the taxpayer (Br. 
15-17) for the argument that his business activities purport¬ 
edly must be established by the Commissioner as the source 
of his bank deposits in order to constitute them income taxable 
to him, do not support his contention, as already shown. 
Gleckman v. United States, supra; Hague Estate v. Commis¬ 
sioner, supra. Moreover, the Fourth Circuit has held directly 
to the contrary. Jelaza v. United States, 179 F. 2d 202. There 
the court, s u s tain ed the conviction of the taxpayer prosecuted 
for willful attempts to evade federal income taxes, said'(p. 204) 
that while a stronger case against him would undoubtedly have 
been made if the Government had proved “the precise source 
of income not reported by the taxpayer”, yet “such a showing 
is not essential for conviction” in a criminal case. A fortiori, 
in any event, a showing of the exact business source of the tax¬ 
payer’s unreported bank-deposit income is not a prerequisite 
to a finding of tax liability in this civil tax fraud case. 10 

In any event, contrary to the taxpayer's contentions (Br. 8, 
14^17), the fact that the business activities from which he 
realized the major portion of the deposited funds in question 
during the taxable years involved constituted gambling and 
accepting wagers for profit in the numbers game, etc., is abun¬ 
dantly supported by the record. Thus, witness Morris Silver- 
man testified (1) that he “surmised” that he was “employed by 
him [the taxpayer] as a runner in the numbers business” (R. 
55a), and that he “Did * * * take bets for Mr. Moriarty * * * 
a couple of hours a day, numbers here and there * * # [and] 
I was under the impression he got it [the numbers slips repre¬ 
senting bets placed]” (R. 56a); (2) that he signed the affidavit 
(R. 71a-72a; Ex. I) which “Was * * * true at the time * * * 

“Compare United States v. Kahrigcr , 345 U. S. 22, 33-34, upholding the 
constitutionality of the occupational wagering: tax on persons “engaged in 
the business of accepting wagers” (Section 471 (a). Revenue Act of 1951, 
c. 521. 65 Stat. 452, adding Section 32S5 to the Internal Revenue Code (26 
U. S. C. 1946 ed., Supp. V, Sec. 32S5)), where the Supreme Court rejected the 
taxpayer’s contention that the statute was invalid on the ground, among 
others, that the classification and definitions contained therein are pur¬ 
portedly vague as predicated (p. 34) “upon the use, in defining the subject 
of the tax, of the description ‘engaged in the business’ of wagering * * 
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[when he] signed it” (R. 56a), wherein he did not merely sur¬ 
mise but swore, as corroborated by his testimony (R. 57a), 
that “I have taken numbers or lottery bets at the above-stated 
location [in Jersey City, New Jersey (R. 71a)] on behalf of 
the said Joseph Moriarty who runs a numbers game in and 
throughout Jersey City for a number of years prior to July 
1946” (italics supplied); and (3) that he recognized and identi¬ 
fied the personal note (R. 73a; Ex. J) which he had written, 
signed and sent to the taxpayer in Avgust, 1945 (R. 71a-72a)— 
which, the record shows, was introduced in evidence by the 
Commissioner to show the employee-employer relationship 
existing between Silverman and the taxpayer (R. 57a-58a). 
Witness Silverman’s hand-written note to the taxpayer dis¬ 
closed that he had, through an oversight in August, 1945, failed 
to place a numbers bet for the taxpayer with one of the latter’s 
customers who had hit a winning number, and therefore he 
suggested to his employer that he deduct the “pay-off” to the 
winner thereof in daily installments from employee Silver- 
man’s future “commissions”, to be earned thereafter until 
paid. 11 (R. 71a-72a, 73a.) 

The foregoing, we submit, negatives the taxpayer’s conten¬ 
tion (Br. 19) that the raid on his home in July, 1946, during 

u Further showing that the taxpayer’s business was the numbers game 
business and related lottery activities from which he realized the income 
in question, is the testimony of New Jersey Deputy Attorney General 
Stamler in respect of the raid directed by him on the taxpayer’s home on 
July 9, 1946, when, as shown, great quantities of numbers, policy, baseball, 
etc., slips, and other variegated gambling paraphernalia, were seized (R. 
41a-52a), and also his identification of the photograph of the taxpayer who 
was arrested on the premises—his own home—during the raid (R. 51a; 
Ex. H) ; see also the testimony of special investigator Andalora who par¬ 
ticipated in the raid and, during the proceedings in the Tax Court, identi¬ 
fied “a big carton box * * * full of numbers” sUps, containing “a good five, 
maybe seven thousand” thereof, which are “part of” the numbers slips 
found in the taxpayer’s home during the raid (R. 54a-55a; 69a-70a; Ex. G). 
He also testified that two men who, having telephoned the taxpayer’s resi¬ 
dence during the raid and asked “Why didn’t we go up and pick up the num¬ 
bers” they had, and being told to bring them over to the taxpayer’s place, 
later walked into the taxpayer’s home with “a package of number slips” 
and “horse race bets”, respectively, “to give to [taxpayer] Moriarty.” 
( R. 54a-55a.) 
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which the conglomerate cache of gambling paraphernalia, cash, 
etc., was seized at best merely established the numbers game 
as his business activities for that year alone because, as he puts 
it, such “an illegal activity'', if proved to have been in existence 
in 1946, may not be presumed to have been in existence prior 
thereto. As pointed out, however, witness Silverman’s testi¬ 
mony (R. 55a-59a), together with his affidavit (R. 71a-72a) 
corroborated by his testimony (R. 56a-58a), shows conclu¬ 
sively, contrary to the taxpayer’s contention (Br. 19-20), that 
Silverman, as an employee of the taxpayer for many years 
(R. 55a-56a, 58a. 71a), had admittedly taken numbers and 
lottery bets a few hours a day at his newspaper stand in Jersey 
City for the taxpayer who had been operating “a numbers 
game” business there “for a number of years prior to July, 
1946” (italics supplied) (R. 57a, 71a) when his home was 
raided (R. 41a-42a). This can leave no possible doubt in 
anyone’s mind that the taxpayer had in fact operated his num¬ 
bers business for many years before 1946. If that is not suffi¬ 
cient, the record shows further that the taxpayer was in fact 
operating his numbers game business during years prior to 1946 
for his employee Silverman’s personal note—stating that he 
had inadvertently defaulted in placing a numbers bet in behalf 
of the taxpayer with “the fellow” who had hit “and I’ll have to 
pay him tomorrow” (R. 73a)—was written by Silverman to the 
taxpayer “During August 1945” (R. 71a). Still further indi¬ 
cating this is the fact that the taxpayer had consistently made 
very substantial unexplained deposits annually in numerous 
savings banks throughout New York City during 1935 and 
many years thereafter which neither the record nor the tax¬ 
payer shows to be income from any source other than the num¬ 
bers game business and related lottery activities during all 
times material. (R. 14a-15a, 27a.) Significantly, the tax¬ 
payer has neither proved (R. 29a) nor even so much as hinted, 
much less stated, in the Tax Court (R. 26a-30a) or here (Br. 
7-S, 13-22), that he did not operate such numbers business 
and concomitant lottery activities regularly for profit during 
1946, when finally raided and trapped, and as far back as 1935, 
inclusive, the first taxable year involved here—for which, in- 
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deed, the record shows, he had been arrested “many times” and 
tried on charges therefor but never convicted (R. 55a). 12 

As to the taxpayer’s contention that “an illegal activity” 
such as his, if proved to exist in 1946, may not be presumed to 
have existed in years prior thereto (Br. 19), moreover, we 
know of and the taxpayer cites nothing in the federal taxing 
statutes or otherwise to preclude the Commissioner from in¬ 
vestigating and determining and the Tax Court’s redetermin¬ 
ing one’s federal tax liabilities—and penalties—for all taxable 
years involved, particularly in a civil tax-evasion fraud case 
{Helvering v. Mitchell, 303 U. S. 391), as here, however far 
back such taxable years go. It is pre-eminently clear that 
since the taxpayer followed the same course of illicit conduct 
in direct and flagrant violation of the federal taxing statutes 
by deliberately failing to file income tax returns and reporting 
and paying his income taxes due the Government for twelve 
consecutive years—as he brazenly admits here (Br. 7) and 
readily conceded in the Tax Court (R. 20a-21a)—there is noth- 

“ Other evidence of record indicates with reasonable certainty that the 
taxpayer had been operating the numbers frame business and related lottery 
activities for at least the twelve taxable years involved here. Thus, New 
Jersey special investigator Andalora testified that the taxpayer was “tried 
many times and he never was convicted” on the numbers business charges. 
(R. 55a.) (Interestingly, while this habit of perennial non-conviction is 
emphasized by the taxpayer (Br. IS), the record is silent as to whether 
or not he was convicted in “that [other] trial”, at a time undisclosed, in 
which New Jersey Deputy Attorney General Stamler testified that he could 
“recall testifying once [in “that trial”] in which the United States was a 
party” (R. 31a).) All this indicates quite convincingly that the taxpayer, 
to have been arrested and tried so many times on the numbers game busi¬ 
ness and other lottery charges (R. 55a), must necessarily have been operat¬ 
ing such husiness, with assured impunity, over a correspondingly long period 
of years prior to 1946 which, as pointed out, is shown conclusively by his 
employee Silverman’s testimony, and affidavit and personal note of “August 
1945” written to the taxpayer (R. 55a-59a, 71a-72a, 73; Exs. I and J). 
Moreover, conceivably, the taxpayer’s sister who, as he states, was convicted 
on the gambling activity charges (Br. 18; R. 55a), was shielding him in the 
operation of his numbers game business for it was testified by witness 
Andalora that while the police investigators were questioning her at the 
time of the raid on the taxpayer’s home, the taxpayer walked in and told 
them, “I am the man you want, not my sister” (R. 52a; cf. Pet. Br. 18), 
thereby tacitly conceding that it was his numbers business being operated 
at his residence, not hers. See Farley v. Manning, 4 N. J. 571, 575, 73 A. 
2d 551, 553. 
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ing in the decisions and laws cited by him (Br. 19-20) which 
stands in the way of the Commissioner's determining and col¬ 
lecting all his federal taxes and penalties lawfully determined 
to be due for those years, except where the statutes of limita¬ 
tions have run, inapplicable here (Section 276 (a)) as previ¬ 
ously shown. In so doing the Commissioner is at liberty to 
investigate and consider evidence of acts and transactions of 
related and kindred character even before and after the taxable 
years involved in determining the taxpayer's real business ac¬ 
tivities, whether or not illegal, and the taxable income realized 
therefrom—or even from sources unknown ( Jelaza v. United 
States, 179 F. 2d 202, 204 (C. A. 4th)), as pointed out—for all 
taxable years involved. Wood v. United States, 16 Pet. 342, 
360, holding that “fraudulent intent" and motive for illegal 
acts may be shown by the “evidence of other [years’] acts and 
doings of the party of a kindred character"; to the same effect, 
see Rogers v. Commissioner, 111 F. 2d 987, 9S9 (C. A. 6th); 
Himmeljarb v. United States, 175 F. 2d 924, 941 (C. A. 9th), 
certiorari denied, 33S U. S. 860; MaXone v. United States, 94 
F. 2d 281, 287 (C. A. 7th), certiorari denied, 304 U. S. 562. 
Only in this manner could the taxing authorities properly en¬ 
force the rigid and exacting provisions of the federal taxing 
statutes, in the absence of which the taxpayer's neglect and 
deceit could be used as he saw fit—indeed, as used here—to 
prejudice the orderly and punctual administration of the Gov¬ 
ernment’s tax collection system to the detriment of the fisc 
and at the expense of all honest taxpayers (dealt with more 
fully in respect of “Fraud", under Point II, infra). Spies v. 
United States, 317 U. S. 492, 495; Helvering v. Mitchell, 303 
U. S. 391, 399. 

Inasmuch as the taxpayer did not state, claim or contend 
in the Tax Court—in so far as the record shows (R. 2Sa-33a)— 
nor does he here (Br. 7-8,10, 13-22), that he was not engaged 
in the numbers game business during any or all of the taxable 
years involved, as pointed out, it is clear that the Commis¬ 
sioner's proof to such effect (R. 41a-60a), as affirmatively al¬ 
leged by amended pleadings (R. 22a, 28a), must, in the absence 
of any countervailing evidence (R. 29a, 30a-33a), stand as 
conclusive. Moreover, the fact that the taxpayer failed to 
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appear personally or to call any witnesses to adduce counter¬ 
vailing evidence in order to attempt to prove that he was not 
in the numbers game business and/or related lottery activities, 
or even to show that at least some parts of the amounts in 
question—determined and established by the Commissioner 
and redetermined, upon the Commissioner’s proof, by the Tax 
Court to be income chargeable to him—were not his income for 
the taxable years involved, as now claimed (Br. 20-22), carries 
with it the clear implication that further explanatory testi¬ 
mony in connection therewith, if offered, would have been detri¬ 
mental to his case. Cf. Interstate Circuit v. United States, 306 
U. S. 208, 226; Cohen v. Commissioner, 9 T. C. 1156, 1163- 
1164, affirmed. 176 F. 2d 394, 397, 399 (C. A. 10th); Wichita 
Terminal Elevator Co. v. Commissioner, 6 T. C. 1158, 1165, 
affirmed, 162 F. 2d 513 (C. A. 10th). It is a settled rule in 
both civil and criminal cases that if a party has it within his 
power to produce testimony which would elucidate the matter 
in dispute, the fact that he refrains from doing so creates a 
presumption that the testimony, if produced, would have been 
unfavorable. Interstate Circuit v. United States, supra, p. 
226; Mammoth Oil Co. v. United States, 275 U. S. 13, 52; 
Kirby v. Tallmadge, 160 U. S. 379, 383; Graves v. United 
States, 150 U. S. 118, 121; Cohen v. Commissioner, 176 F. 2d 
394, 399 (C. A. 10th). In the Interstate Circuit case, the 
Supreme Court said (p. 226): 

The failure under the circumstances to call as witnesses 
those * * # who were in a position to know * * * is 
itself persuasive that their testimony, if given, would 
have been unfavorable to appellants. The production 
of weak evidence when strong is available can lead only 
to the conclusion that the strong would have been ad¬ 
verse. Clifton v. United States, 4 How. 242, 247. 
Silence then becomes evidence of the most convincing 
character. * * * 

To the same effect, see Cohen v. Commissioner, supra, where 
the Tenth Circuit said (p. 397)— 

since Cohen elected not to take the witness stand to 
refute or explain the testimony and evidence on which 
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the Commissioner’s determinations were based, the 
court must indulge in their presumptive correctness. 

See also, Halle v. Commissioner , 175 F. 2d 500, 503 (C. A. 2d), 
certiorari denied, 338 U. S. 949; and Harris v. Commissioner, 
174 F. 2d 70, 73 (C. A. 4th). When matters concerning a per¬ 
son involved in a controversy have been put in evidence, as 
here, he cannot fail to explain such matters, within his knowl¬ 
edge, “without subjecting his silence to the inferences to be nat¬ 
urally drawn from it.” Caminetti v. United States, 242 U. S. 
470,494; Rafjel v. United States, 271 U. S. 494, 497. 

The taxpayer contends further that the bank deposits in 
question may not properly be charged to him as income because 
the Commissioner has not shown that all of them were actually 
made by him, and further that some were not solely in his name 
but in his name in trust for members of his family. (Br. 
20-21.) This is clearly without merit. The Commissioner 
established (R. 33a-41a, 60a-64a), without rebuttal by the tax¬ 
payer (R. 30a-33a), that all the deposits in the taxpayer’s name 
as well as those in his name in trust for others were the tax¬ 
payer’s property during all times material (R. 29a). That, 
without more, should be conclusive. If there is any doubt 
about it, we submit that in so far as the savings accounts in his 
name in trust for others are concerned—the accounts princi¬ 
pally disputed by the taxpayer (Br. 20-21)—title thereto under 
both New York and New Jersey law remained solely in him 
until death or until he should turn over the bank books and 
deliver the money, thus held in tentative trust, to the benefi¬ 
ciaries (R. 34a). Matter of Totten, 179 N. Y. 112, 71 N. E. 
748; In re Brennan’s Estate, 59 N. Y. S. 2d 182; In re Mc- 
Credy’s Estate, 72 N. Y. S. 2d 219, affirmed, 274 App. Div. 363, 
S3 N. Y. S. 2d 806, motion for leave to appeal denied, 274 App. 
Div. 10S5, S6 N. Y. S. 2d 294; Application of Wheeler, 72 
N. Y. S. 2d 115; Matter of Farrell, 29S N. Y. 129. SI N. E. 2d 
51; Thatcher v. Trenton Trust Co., 119 N. J. Eq.. 40S, 1S2 Atl. 
912; Travers v. Reid, 119 N. J. Eq. 416, 182 Atl. 90S; Johnson 
v. Savings, dec., Trust Co., 107 N. J. Eq. 547, 153 Atl. 3S2, af¬ 
firmed, 110 N. J. Eq. 466. 160 Atl. 371. There is no showing 
in the record nor does the taxpayer even claim that he delivered 
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the bank books and money to any of the tentative beneficiaries 
in respect of any of the accounts in dispute. 

Finally, the taxpayer contends that the large bundles of cur¬ 
rency containing almost $28,000 in cash seized in the raid on 
his residence in 1946 may not be treated as constituting per se 
taxable income to him as his business income for that year; 
he asks, rather, that this Court speculate that conceivably this 
money was collected by his sister “in the conduct of a gambling 
activity’’ from which payments had to be made to the winners, 
and therefore the mere presence of such monies would not dem¬ 
onstrate that they represented net income from gambling, even 
to her. (Br. 21-22.) This is likewise clearly without merit. 
It will be noted that the taxpayer, by his very statement of the 
proposition, thereby tacitly concedes that this money was his 
income from his gambling business activities for he states that 
it could have represented funds merely collected by his sister 
in the conduct of a gambling activity, presumably not hers be¬ 
cause the money was not gambling income to her. It would 
seem to follow that if it was not her money, as stated, it must 
have been his for it was admittedly seized in his house during 
the raid. Further support is given thereto by the taxpayer 
himself who, after the raid and while the money was being, 
counted by the police at the court house, described the ill- 
gotten pelf to them as “my own money” then being counted. 
(R. 45a, 54a.) If there is any doubt about its representing the 
taxpayer’s money, however, it should be laid to rest for it has 
been judicially determined to be his property. Farley v. 
Manning , 4 N. J. 571, 575. 73 A. 2d 551. 553. There the tax¬ 
payer’s sister Margaret actually made the claim, in an action 
instituted against the United States Collector of Internal 
Revenue who had filed a lien against the money, that the funds 
in question were her property. The Supreme Court of New 
Jersey, however, rejecting her claim and holding the money 
subject to a lien for the taxpayer’s delinquent federal income 
taxes, stated in a unanimous opinion (p. 575)— 

considering the many admissions against interest made 
by [taxpayer] Moriarty, particularly * * * [when] 
“He (Moriarty) said, ‘Can I look at you fellows counts 
ing that money? After all it is my money and I want 
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to see how much I got there/ ” we think there is little 
room for doubt as to the ownership of the money and 
are satisfied that it was the property of Joseph Moriarty. 
One would be naive indeed to come to the converse con¬ 
clusion. * * * [Italics supplied.] 

This can leave no doubt as to the speciousness of the taxpay¬ 
er’s contention in this respect, and that the money in dispute 
was unquestionably his and properly determined by the Com¬ 
missioner to be taxable income to him for the year 1946 (R. 
28a), as found by the Tax Court (R. 26a, 28a). 

In view of the foregoing, we submit that the findings and 
decision of the Tax Court sustaining the Commissioner’s ini¬ 
tial determination of deficiencies, and his proof, upon the 
amended pleadings, of additional taxable income realized by 
the taxpayer, computed upon the bases of his unexplained 
bank deposits, cash hoards and other sources, and the resulting 
deficiencies in income taxes for the twelve taxable years in¬ 
volved, are supported by substantial evidence and are not 
shewn by the taxpayer to be in anywise erroneous. Conse¬ 
quently, the amounts determined and established by the Com¬ 
missioner to have been realized by the taxpayer from his num¬ 
bers game business and related gambling activities as well as 
from other sources undisclosed during those years clearly rep¬ 
resented income to him, under the provisions of Sections 21 
(a), 22 (a) and 41 of the Internal Revenue Code and the cor¬ 
responding provisions of the prior Revenue Acts applicable 
here. 

II 

There is substantial evidence to support the Tax Court’s find¬ 
ing, upon the entire record, that the statutory additions to 
the taxes (50% fraud penalties) were properly imposed on 
the taxpayer by the Commissioner for all taxable years 
involved 

The question presented here is whether the Tax Court cor¬ 
rectly found, upon the entire record, that all or some part of 
the deficiency in income taxes for each of the taxable years 
involved is due to fraud with intent to evade taxes, and there¬ 
fore the taxpayer is liable for the 50% fraud penalties imposed 
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as additions to the statutory deficiencies in taxes, as initially 
determined and further established by competent evidence by 
the Commissioner upon the amended pleadings claiming addi¬ 
tional taxes and fraud penalties due, for all taxable years in¬ 
volved, under the provisions of Section 293 (b) of the Internal 
Revenue Code and the corresponding provisions of the prior 
Revenue Acts applicable here. 

The taxpayer insists that the Tax Court improperly decided 
this question in favor of the Commissioner who, he alleges, 
failed to sustain his burden of proving fraud with intent to 
evade taxes for the taxable years involved (Br. 22), and we 
contend that the Tax Court correctly decided the issue, as 
shown hereinafter. 

In the first place, our federal system of taxation is one of 
self-assessment, dependent for its efficacy upon the taxpay¬ 
er’s own disclosures. The variety of sanctions, civil and crim¬ 
inal. imposed by Congress for the protection of that system 
is geared to the gravity of the nondisclosure. Spies v. United 
States, 317 U. S. 492, 495; Helvering v. Mitchell, 303 U. S. 391, 
399; Halle v. Commissioner, 175 F. 2d 500, 502 (C. A. 2d), cer¬ 
tiorari denied. 33$ U. S. 949. Accordingly, Section 293 (b) 
of the statutes was enacted providing for a penalty of 50% of, 
and in addition to, the deficiency in income tax “If any part of 
any deficiency is due to fraud with intent to evade tax”. The 
burden of proof with respect to the issue of fraud is on the 
Commissioner. Section 1112 of the Internal Revenue Code 
(Appendix, infra). However, it is clear from the language of 
Section 293 (b) that the Commissioner is not required to show 
that the entire deficiency is due to fraud with intent to evade 
the tax for he has sustained his burden when he establishes 
fraud with respect to “any part” of a deficiency. 

It is settled that whether an understatement of or failure to 
report income is due to fraud presents solely a question of fact, 
and that the trial court’s determination is final if supported by 
substantial evidence and is not clearly erroneous, as here. Hel¬ 
vering v. Kehoe, 309 U. S. 277, 279; United States v. Gypsum 
Co., 333 U. S. 364, 394-395, rehearing denied, 333 U. S. 869. 
As the court stated in National City Bank of New York v. 
Helvering, 98 F. 2d 93,96 (C. A. 2d): 
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Although fraud must be well proved, the taxpayer has 
the burden of showing that the Commissioner was wrong 
and that the Board had no basis for its finding. 

While “Fraud cannot be lightly inferred, but must be es¬ 
tablished by clear and convincing proof” ( Rogers v. Commis¬ 
sioner, 111 F. 2d 9S7, 989 (C. A. 6th)), yet the obligation of 
the Commissioner to prove it relates only to the penalty and not 
to the correctness of the deficiency ( Cohen v. Commissioner, 9 
T. C. 1156, affirmed, 176 F. 2d 394 (C. A. 10th)). Moreover, 
“there is no burden upon the Government to prove its case be¬ 
yond a reasonable doubt”. Helvering v. Mitchell, 303 U. S. 
391, 397, 403; Spies v. United States, 317 U. S. 492, 495. 

We have shown under Point I, supra, that the taxpayer filed 
no income tax returns for any of the twelve consecutive taxable 
years involved even though, as ascertained by the Commis¬ 
sioner’s investigation, determinations and proof without coun¬ 
tervailing evidence, he had unexplained net deposits of more 
than S2S1.000, principal and interest, in various savings banks 
alone, representing income realized from his numbers game 
and related lottery business activities, as well as income in ex¬ 
cess of 850,000 from other sources unknown to the Commis¬ 
sioner which, together with the amounts reflected in his bank 
deposits, aggregated almost 8332,000 taxable income unre¬ 
ported for those years, as the Tax Court found. (R. 27a-2Sa.) 
Consequently, the Tax Court, upon all the evidence, found the 
ultimate fact (R. 28a, 30a) that— 

All, or some part of, the deficiency in income tax for 
each of the years 1935 to 1946 inclusive, is due to fraud 
with intent to evade tax. 

Upon the basis of such finding, the Tax Court, “looking at the 
entire record.” concluded (R. 30a): 

As to the issue of fraud, looking at the entire record, 
respondent has again presented ample evidence to carry 
his burden. Such evidence is clear and convincing. 
Petitioner having failed to present any evidence in ex¬ 
culpation, we have found as a fact that the petitioner 
was guilty of fraud as to all of the years. 
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The taxpayer assigns this as error. (Br. 10, 22.) It will 
be noted, however, that the taxpayer, except for relying on the 
identical reasons urged under his Point 2 (a)—that the Com¬ 
missioner allegedly failed to sustain his burden of establishing 
that the taxpayer had any taxable income in the twelve tax¬ 
able years involved (Br. 17-22)—which we believe we have 
clearly disproved under Point I, supra , presents no further ar¬ 
gument on this issue. He merely presumes, on the basis of 
such initial argument, to present to this Court the gratuitous 
conclusion that the Commissioner allegedly failed to establish, 
by clear and convincing evidence, that he was guilty of fraud 
with intent to evade taxes during the taxable years involved. 
(Br. 22.) This is clearly not enough, as shown hereinafter. 
Accordingly, we submit that, contrary to the taxpayer’s unsup¬ 
ported statement, the record clearly, convincingly and irre- 
fragably supports the Tax Court’s ultimate finding and con¬ 
clusion of fraud for all taxable years involved. 

Needless to say, the taxpayer, of course, was duty bound by 
law to have filed income tax returns, reporting his income for 
all years involved, and to abide by the settled rules that the 
Government, in assessing income taxes, relies primarily upon 
the taxpayer’s disclosures of all the relevant facts in his tax re¬ 
turns ( Commissioner v. Lane-Wells Co., 321 U. S. 219,222,223; 
Spies v. United States, 317 U. S. 492,495; Helvering v. Mitchell, 
303 U. S. 391, 399), as pointed out under Point I, supra; that 
the “taxpayers’ neglect or deceit may prejudice the orderly and 
punctual administration of the [Government’s tax collection] 
system as well as the revenues themselves” (Spies v. United 
States, supra, p. 495); and that “Its efficiency must depend 
largely on the truth of facts set out by the taxpayer in his re¬ 
turn” ( Halle v. Commissioner, 175 F. 2d 500, 502 (C. A. 2d), 
certiorari denied, 338 U. S. 949). 

The fact that the taxpayer consistently concealed and failed 
to file any returns reporting any of his very substantial income 
from year to year, averaging more than $27,660 a year and 
aggregating almost $332,000 for the twelve years involved (R. 
28a), is in itself, contrary to the taxpayer’s statement (Br. 
22), clear and convincing evidence of fraud. Mitchell v. Com¬ 
missioner, 89 F. 2d 873 (C. A. 2d), reversed on other grounds, 
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303 U. S. 391; 13 Halle v. Commissioner, supra, p. 503; Heyman 
v. Commissioner, 176 F. 2d 389, 393-394 (C. A. 2d), certiorari 
denied, 338 U. S. 904; Samuels' Estate v. Commissioner, 189 
F. 2d 857 (C. A. 2d); Seifert v. Commissioner, 157 F. 2d 719 
(C. A. 2d); National City Bank of New York v. Helvering, 98 
F. 2d 93, 96 (C. A. 2d); Commissioner v. Dyer, 74 F. 2d 685 
(C. A. 2d), certiorari denied, 296 U. S. 586; Rose v. Commis¬ 
sioner, decided January 6,1949 (1949 P-H T. C. Memorandum 
Decisions, par. 49,005), affirmed per curiam, 188 F. 2d 355 (C. 
A. 9th), certiorari denied, 342 U. S. 850, rehearing denied, 342 
U. S. 8S9; Rusman v. Commissioner, decided August 31, 1944 
(1944 P-H T. C. Memorandum Decisions, par. 44,288), af¬ 
firmed per curiam, 150 F. 2d 543 (C. A. 9th); Owens v. United 
States, 197 F. 2d 450 (C. A. Sth); Estate of Wickham v. Com¬ 
missioner, 22 B. T. A. 1393, affirmed, 65 F. 2d 527, 531 (C. A. 
Sth); Humphreys v. Commissioner, 125 F. 2d 340 (C. A. 7th), 
certiorari denied, 317 U. S. 637; Rogers v. Commissioner, 111 
F. 2d 9S7, 9S9 (C. A. 6th); Hocfle v. Commissioner, 114 F. 2d 
713 (C. A. 6th); Hands v. Commissioner, 174 F. 2d 70 (C. A. 
4th); Stinnett v. United States, 173 F. 2d 129 (C. A. 4th), 
certiorari denied, 337 U. S. 957; Hanby v. Commissioner, 67 
F. 2d 125 (C. A. 4th); Mauch v. Commissioner, 113 F. 2d 555 
(C. A. 3d); Calafato v. Commissioner, 42 B. T. A. SSI, affirmed 
per curiam, 124 F. 2d 1S7 (C. A. 3d); Cf. Schuermann v. 
United States, 174 F. 2d 397, 399 (C. A. Sth), certiorari denied, 
338 U. S. 831, rehearing denied, 33S U. S. 881. 

Moreover, the fact that when the taxpayer realized that he 
was being investigated by the Commissioner s Internal Reve¬ 
nue Agents he immediately began heavy withdrawals of funds 
from his many savings accounts in April and May, 1947, and 
succeeded in withdrawing approximately $135,000 before be¬ 
ing halted by jeopardy assessments made by the Commissioner 
in August, 1947 (R. 27a, 68a), is likewise, in itself, clear and 

“ In the Mitchell case the Court of Appeals tor the Second Circuit held 
that there was ample evidence to sustain the finding of the Board of Tax 
Appeals that there was fraud with intent to evade tax, but that Mitchell’s 
prior acquittal on a charge of violation of a criminal statute relating to 
fraudulent evasion of income tax prevented imposition of the civil fraud 
penalty. The Supreme Court reversed on this issue. 
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convincing proof of his intent to defraud the Government of 
taxes properly due it under the law. In these circumstances, 
we submit that no one would be so naive as to believe, and 
we doubt that the taxpayer is presumptuous enough to expect 
this Court to believe, that his continuing persistent conceal¬ 
ment and failure to report any part of his taxable income of 
such magnitude over so long a period of successive years, could 
have had any other underlying motive than a deliberate and 
willful intent and purpose to evade payment of all income taxes 
lawfully due the Government thereon. Apropos of this, the 
Second Circuit pointedly stated in Heyman v. Commissioner, 
176 F. 2d 389, 394, certiorari denied, 338 U. S. 904, another 
brazen tax fraud case, “We think the situation as a whole was 
shown to have been instinct with fraud and that the finding of 
the Tax Court, far from being erroneous, was plainly right.” 
To the same effect, see Seifert v. Commissioner, 157 F. 2d 
719 (C. A. 2d), where, under comparable circumstances, the 
same court stated, “The decedent consistently cheated the 
Treasury in his income taxes * * [Italics supplied.] 

In Halle v. Commissioner, 175 F. 2d 500 (C. A. 2d), certiorari 
denied, 338 U. S. 949, where the taxpayers (husband and wife) 
understated and failed to report an average of approximately 
$70,000 a year of their true income for ten consecutive years , 
the court, sustaining the Tax Court’s finding of fraud, stated 
(p. 503): 

Although the burden was on the Commissioner to prove 
the fraudulent nature of the returns, we think he has 
fully borne this burden and that the evidence amply 
supports the Tax Court’s finding in this respect. The 
deficiencies here were too many, too varied, too continu¬ 
ous and too excessive to be plausibly attributed to inad¬ 
vertence or carelessness. The transactions here in¬ 
volved were such in magnitude and importance that 
they could hardly have been overlooked by a prosperous 
New York lawyer [New Jersey gamble^ff for all the 
facts, set in their proper background, simply cry out 
against any such inference. 
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Likewise, the court, upholding the finding of fraud of the Board 
of Tax Appeals, stated in Rogers v. Commissioner, 111 F. 2d 
987,989 (C. A. 6th): 

Discrepancies of 100% and more between the real net 
income and the reported income for three successive 
years strongly evidence an intent to defraud the Gov¬ 
ernment. The Board did not err in deciding that 50% 
penalties should be assessed. [Italics supplied.] 

Also, in Harris v. Commissioner, 174 F. 2d 70, 72 (C. A. 4th), 
the court, adopting the Tax Court’s conclusion that “We be¬ 
lieve that these omissions were intentional and fraudulent”, 
stated: 

This statement demonstrates that the Commissioner 
has borne the burden of proof to show fraud on the 
part of the taxpayer, especially when the persistent re¬ 
currence of the understatement of interest in each of the 
years in the nine year period is considered. * * * 
[Italics supplied.] 

To the same effect, the Second Circuit stated in Commissioner 
v. Dyer, 74 F. 2d 6S5, 6S6, certiorari denied, 296 U. S. 586, 
“Could any doubt exist, it is laid to rest by the repetition of 
the ritual in the second year.” 

It will be noted that the appellate courts in all the foregoing 
cases sustained the trial courts’ findings of fraud w’here the tax¬ 
payers had merely understated —not completely failed to file 
tax returns and report, as here—their taxable incomes for as 
few as two or three successive years in some instances {Dyer — 
2 years; Rogers —3 years), yet the respective courts held sub¬ 
stantially, as the Second Circuit put it in the Dyer case (p. 
686), that the repetition of the ritual for even such short pe¬ 
riods laid to rest “any” doubt as to fraud on the part of the tax¬ 
payers there involved; a fortiori, the taxpayer’s failure to have 
filed returns and report any of his taxable income for the t"welve 
consecutive years involved should conclusively dispel any pos¬ 
sible doubt as to the propriety of the Tax Court’s finding of 
fraud here. (R. 2Sa, 30a.) 
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In these circumstances, since the taxpayer followed the same 
course of conduct continuously throughout all the twelve tax¬ 
able years in deliberately defrauding the Government of taxes 
due by the simple expedient of not filing income tax returns 
\ and reporting any of his taxable income for those years (R. 
26a), as he admits (Br. 7), it is clear that his “fraudulent in¬ 
tent” or motive for each taxable year's acts may be shown by 
the “evidence of other [years'] acts and doings of the party 
of a kindred character”. Wood v. United States, 16 Pet. 342, 
360; Rogers v. Commissioner, 111 F. 2d 987, 989 (C. A. 6th ); 
Himmelfarb v. Commissioner, 175 F. 2d 924, 941 (C. A. 9th), 
certiorari denied, 338 U. S. 860; Malone v. United States, 94 
F. 2d 281, 287 (C. A. 7th), certiorari denied, 304 U. S. 562. 
Hence, it was perfectly proper for the Govement to show that, 
year by year, the taxpayer was a confirmed tax evader during 
the twelve consecutive years involved. Compare Gariepy v. 
United States, 189 F. 2d 459 (C. A. 6th). In this connection, 
the Sixth Circuit said in Battjes v. United States, 172 F. 2d 1,5: 

Direct proof of willful intent is not necessary. It may 
be inferred from the acts of the parties, and such in¬ 
ference may arise from a combination of acts, although 
each act standing by itself may seem unimportant. It 
is a question of fact to be determined from all the cir¬ 
cumstances. * * * [Citing cases.] 

Likewise, as the court stated in Owens v. United States, 197 F. 
2d 450, 451 (C. A. 8th), “One may be presumed to intend the 
natural and necessary consequences of his acts”, citing Myres 
v. United States, 174 F. 2d 329,334 (C. A. 8th) (and cases cited 
therein), certiorari denied, 338 U. S. 849. 

In conclusion, we submit that upon the most painstaking 
study and consideration of all the evidence and giving the tax¬ 
payer the benefit of every doubt, it is clear that he willfully 
failed to file income tax returns and report the large amounts of 
income, as reflected in his many scattered bank accounts, real¬ 
ized from his gambling ventures as well as other income re¬ 
ceived from sources undisclosed, knowing at all times material 
that such income was taxable under the taxing statutes. 




Paraphrasing the language of the court in National City Bank 
of New York v. Helvering, 98 F. 2d 93, 96 (C. A. 2d), it is ap¬ 
parent that when the situation as a whole is reconstructed here, 
it is only too plain that upon a consideration of all the facts 
and circumstances, there is rational ground for the conclusion 
that the taxpayer was at all times fully cognizant of the fact 
that he was perpetrating “a fraud on the Treasury” in which 
he was certainly engaged and which would inure to his own 
financial advantage, redounding in the meantime to the detri¬ 
ment of the fisc as well as against all honest taxpayers paying 
their fair shares of taxes. It follows, we submit, that the Com¬ 
missioner’s determinations and unrebutted proof upon the 
amended pleadings, and the Tax Court’s findings of fraud with 
intent to evade taxes against the taxpayer, must be accepted as 
correct. Halle v. Commissioner , 175 F. 2d 500, 503 (C. A. 2d), 
certiorari denied, 338 U. S. 949; Heyman v. Commissioner, 176 
F. 2d 389 (C. A. 2d), certiorari denied, 338 U. S. 904; Samuels’ 
Estate v. Commissioner, 189 F. 2d 857 (C. A. 2d); Calafato v. 
Commissioner, 42 B. T. A. 881, affirmed per curiam, 124 F. 2d 
187 (C. A. 3d); Harris v. Commissioner, 174 F. 2d 70. 73 (C. A. 
4th); Hoefle v. Commissioner, 114 F. 2d 713 (C. A. 6th). As 
the court properly stated in Rogers v. Commissioner, 111 F. 2d 
987,989 (C. A. 6th), where the taxpayer reported less than one- 
half of his taxable income: 

The Board’s finding [of fraud] is one of fact, and, if 
supported by clear and convincing evidence, should be 
affirmed. Such clear and convincing evidence existed 
here. 

Accordingly, it is apparent that, contrary to the taxpayer’s 
contentions (Br. 22), there is an abundance of evidence, clear 
and convincing, supporting the Tax Court’s ultimate finding of 
fraud on the part of the taxpayer with intent to evade taxes for 
all years involved; and since he has not shown the finding to be 
in anywise erroneous, the Tax Court’s decision to such effect, 
under the provisions of Section 293 (b) of the Internal Revenue 
Code and the corresponding provisions of prior Revenue Acts, 
should be affirmed by this Court. 
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III 

The taxpayer is liable for the 25% delinquency penalties for 

failure to have filed any income tax returns for the twelve 

taxable years involved 

The Commissioner determined initially and established by 
proof upon the amended pleadings that the taxpayer is liable 
for the 25% delinquency penalties, in the total amounts set 
forth by the Tax Court (R. 25a), for the twelve taxable years 
involved for failure to have filed income tax returns for any of 
those years, under the provisions of Section 291 of the Internal 
Revenue Code and the corresponding provisions of the prior 
Revenue Acts applicable here (R. 7a-lla, 25a). The Tax 
Court, affirming his determinations (R. 24a, 29a), found upon 
the evidence as ultimate fact (R. 28a), that “The failure to 
file an income tax return for each of the years in question was 
not due to reasonable cause and was due to willful neglect.” 
The Tax Court, observing that there was no evidence that the 
taxpayer’s failure to file tax returns was due to reasonable 
cause and not to willful neglect, concluded, upon the basis of 
such ultimate finding, that, in the absence of any countervail¬ 
ing evidence, the presumption of correctness accorded the 
Commissioner’s original determinations of the 25% delin¬ 
quency penalties under Section 291, like the original deter¬ 
minations of the amounts of the deficiencies in taxes, must be 
sustained; also that the additional amounts of the delinquency 
penalties, affirmatively pleaded by the Commissioner and 
proved by competent evidence, must, in the absence of any 
countervailing evidence, likewise be sustained. (R. 29a.) 

The question is one of fact for the Tax Court’s determination, 
and its finding and decision in respect thereto are correct for 
the year 1935. The imposition of the 25% addition to the tax 
(delinquency penalty) for that year, in the absence of the tax¬ 
payer’s having filed a return therefor, was mandatory, under 
the provisions of Sections 291 and 406 of the Revenue Acts of 
1934 and 1935, respectively (Appendix, infra). Article 291-1 
of Treasury Regulations 86 (Appendix, infra ); Commissioner 
v. Lane-Wells Co., 321 U. S. 219, 224, fn. 11; Calafato v. Com¬ 
missioner, 42 B. T. A. 881, 891, affirmed per curiam, 124 F. 2d 
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1S7 (C. A. 3d). Where no return was filed for the year 1935, 
involved here, the Tax Court “may not [even] inquire into 
the cause of delinquency” for that year. Scranton, Lacka¬ 
wanna Trust Co. v. Commissioner, 29 B. T. A. 698, 702, af¬ 
firmed 'per curiam, SO F. 2d 519 (C. A. 3d), certiorari denied, 
297 TJ. S. 723. Moreover, as to the subsequent years involved 
(1936 through 1946), such penalties must be approved for all 
of those years, under Section 291 of the Internal Revenue Code 
and the corresponding provisions of the applicable prior Reve¬ 
nue Acts, in the absence of the taxpayer’s having filed any tax 
returns for those years or offered any explanatory or exculpa¬ 
tory evidence showing reasonable cause and not willful neglect. 
Section 29.291-1 of Treasury Regulations 111 (Appendix, 
infra ) and the corresponding provisions of prior Treasury Regu¬ 
lations. Commissioner v. Lane-Wells Co., 321 U. S. 219, 222, 
224-225; Cesanelli v. Commissioner, 8 T. C. 776, 780. As 
pointed out, the Tax Court found willful neglect here. (R. 28a.) 

However, since the taxpayer neither assigns the Tax Court’s 
decision in respect of this issue as error (Br. 10) nor presents 
any argument thereon (Br. 11-22), it is assumed that he has 
abandoned the issue. We therefore present no further argu¬ 
ment in connection therewith. 

CONCLUSION 

The decision of the Tax Court is correct in respect of all 
three issues covering the twelve taxable years involved, and 
should therefore be affirmed by this Court. 

Respectfully submitted. 

H. Brian Holland, 
Assistant Attorney General. 

Ellis N. Slack, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 
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APPENDIX 


Internal Revenue Code: 

Sec. 21. Net Income. 

(a) Definition .—“Net income” means the gross in¬ 
come under section 22, less the deductions allowed by 
section 23. 

• « • # » 

(26 U. S. C. 1946 ed., Sec. 21.) 

Sec. 22. Gross Income. 

(a) General Definition .—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of 
the ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the trans¬ 
action of any business carried on for gain or profit, cm* 
gains or profits and income derived from any source 
whatever. * • * 

» 

♦ • * * ♦ 

(26 U. S. C. 1946 ed., Sec. 22.) 

Sec. 41. General Rule. 

The net income shall be computed upon the basis of 
the taxpayer’s annual accounting period (fiscal year or 
calendar year, as the case may be) in accordance with the 
method of accounting regularly employed in keeping 
the books of such taxpayer; but if no such method of 
accounting has been so employed, or if the method em¬ 
ployed does not clearly reflect the income, the computa¬ 
tion shall be made in accordance with such method as in 
the opinion of the Commissioner does clearly reflect the 
income. * * * 

***** 

(26 U. S. C. 1946 ed., Sec. 41.) 

( 37 ) 
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Sec. 54. Records and Special Returns. 

(a) By Taxpayer .—Every person liable to any tax 
imposed by this chapter or for the collection thereof, 
shall keep such records, render under oath such state¬ 
ments, make such returns, and comply with such rules 
and regulations, as the Commissioner, with the approval 
of the Secretary, may from time to time prescribe. 
***** 

(26 U. S. C. 1946 ed., Sec. 54.) 

Sec. 276. Same [Period of Limitation Upon As¬ 
sessment and Collection]—Exceptions. 

(a) False Return or No Return .—In the case of a 
false or fraudulent return with intent to evade tax or 
of a failure to file a return the tax may be assessed, or a 
proceeding in court for the collection of such tax may be 
begun without assessment, at any time. 

***** 

(26 U. S. C. 1946, ed., Sec. 276.) 

Sec. 291. Failure to File Return. 

In case of any failure to make and file return re¬ 
quired by this chapter, within the time prescribed by 
law or prescribed by the Commissioner in pursuance of 
law, unless it is shown that such failure is due to reason¬ 
able cause and not due to willful neglect, there shall 
be added to the tax: 5 per centum if the failure is for not 
more than thirty days with an additional 5 per centum 
for each additional thirty days or fraction thereof during 
which such failure continues, not exceeding 25 per 
centum in the aggregate. The amount so added to any 
tax shall be collected at the same time and in the same 
manner and as a part of the tax unless the tax has been 
paid before the discovery .of the neglect, in which case 
the amount so added shall be collected in the same man¬ 
ner as the tax. The amount added to the tax under 
this section shall be in lieu of the 25 per centum addi¬ 
tion to the tax provided in section 3612 (d) (1). 

(26 U. S. C. 1946, ed., Sec. 291.) 
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Sec. 293. Additions to the Tax in Case of Defi¬ 
ciency. 

(a) Negligence .—If any part of any deficiency is due 
to negligence, or intentional disregard of rules and reg¬ 
ulations but without intent to defraud, 5 per centum 
of the total amount of the deficiency (in addition to 
such deficiency) shall be assessed, collected, and paid 
in the same manner as if it were a deficiency, except 
that the provisions of section 272 (i), relating to the 
prorating of a deficiency, and of section 292, relating to 
interest on deficiencies, shall not be applicable. 

(b) Fraud .—If any part of any deficiency is due to 
fraud with intent to evade tax, then. 50 per centum of 
the total amount of the deficiency (in addition to such 
deficiency) shall be so assessed, collected, and paid, in 
lieu of the 50 per centum addition to the tax provided 
in section 3612 (d) (2). 

(26 U. S. C. 1946 ed., Sec. 293.) 

Sec. 1112. Burden of Proof in Fraud Cases. 1 

In any proceeding involving the issue whether the 
petitioner has been guilty of fraud with intent to evade 
tax, the burden of proof in respect of such issue shall 
be upon the Commissioner. 

(26 U. S. C. 1946 ed., Sec. 1112.) 

Sections 21, 22 (a), 41, 54 (a), 276 (a), 291 and 293 of the 
Revenue Act of 1934, c. 277, 48 Stat. 680, the Revenue Act of 
1936, c. 690, 49 Stat. 1648, and the Revenue Act of 1938, c. 
289, 52 Stat. 447, are substantially the same as the correspond¬ 
ing sections of the Internal Revenue Code above quoted. 

1 The forerunner of this section was Section 907 (a) of the Revenue Act 
of 1924, c. 234, 43 Stat. 253, as added by Section 1000 of the Revenue Act of 
192G, c. 27, 44 Stat. 9, and amended by Section 601 of the Revenue Act of 
392S, c. S52, 45 Stat. 791, which provided in part as foUows: 

Sec. 907. (a) • * *. In any proceeding involving the issue whether 
the petitioner has been guilty of fraud with intent to evade tax, where 
no hearing has been held before the enactment of the Revenue Act of 
1928, the burden of proof in respect of such issue shall be upon the 
Commissioner. * * *. 





Revenue Act of 1935, c. 829, 49 Stat. 1014: 

Sec. 406. Failure to File Return's 

In the case of a failure to make and file an internal- 
revenue tax return required by law, within the time 
prescribed by law or prescribed by the Commissioner 
in the pursuance of law, if the last date so prescribed 
for filing the return is after the date of the enactment 
of this Act, if a 25 per centum addition to the tax is 
prescribed by existing law, then there shall be added to 
the tax, in lieu of such 25 per centum: 5 per centum 
if the failure is for not more than 30 days, with an 
additional 5 per centum for each additional 30 days or 
fraction thereof during which failure continues, not to 
exceed 25 per centum in the aggregate. 

Treasury Regulations 111, promulgated under the Internal 
Revenue Code: 

Sec. 29.22 (a)-l. What Included in Gross Income .— 
Gross income includes in general compensation for per¬ 
sonal and professional services, business income, profits 
from sales of and dealings in property, interest, rent, 
dividends, and gains, profits, and income derived from 
any source whatever, unless exempt from tax by law. 
(See sections 22 (b) and 116.) In general, income is 
the gain derived from capital, from labor, or from both 
combined, provided it be understood to include profit 
gained through a sale or conversion of capital as¬ 
sets. * * * 

* * * * * 

Sec. 29.291-1. Addition to the Tax in Case of Failure 
to File Return. —In case of failure to make and file a 
return required by chapter 1 within the prescribed time, 
a certain percent of the amount of the tax is added to 
the tax unless failure to file the return within the pre¬ 
scribed time is shown to the satisfaction of the Com¬ 
missioner to be due to reasonable cause and not to will¬ 
ful neglect. The amount to be added to the tax is 5 
percent if the failure is for not more than 30 days, with 
an additional 5 percent for each additional 30 days or 
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fraction thereof during which failure continues, not to 
exceed 25 percent in the aggregate. ' 

A taxpayer who wishes to avoid the addition to the 
tax for delinquency must make an affirmative showing 
of all facts alleged as a reasonable cause for failure to 
file the return on time in the form of an affidavit which 
should be filed with the collector, who, unless otherwise 
directed by the Commissioner, will forward the affidavit 
to the Commissioner, and, if the Commissioner deter¬ 
mines that the delinquency was due to a reasonable 
cause, and not to willful neglect, the addition to the 
tax will not be assessed. If the taxpayer exercised 
ordinary business care and prudence and was neverthe¬ 
less unable to file the return within the prescribed time, 
then the delay is due to a reasonable cause. 

If the addition to the tax for delinquency in filing 
the return has been added, the amount so added shall be 
collected in the same manner as the tax. 

For addition to the tax in case of a deficiency due to 
fraud with intent to evade tax, see section 293. As to 
the making of returns for taxpayers by collectors or the 
Commissioner in the case of delinquency in filing a re¬ 
turn, or in the case of a false or fraudulent return, see 
section 3612 (paragraph 97 of the Appendix to these 
regulations). 

Articles 22 (a)-l and 291-1 of Treasury Regulations 86, 
promulgated under the Revenue Act of 1934, of Treasury Regu¬ 
lations 94, promulgated under the Revenue Act of 1936, and 
of Treasury Regulations 101, promulgated under the Revenue 
Act of 1938, and Sections 19.22 (a)-l and 19.291-1 of Treas¬ 
ury Regulations 103, promulgated under the Internal Revenue 
Code, are substantially the same as Sections 29.22 (a)-l and 
29.291-1, respectively, of Treasury Regulations 111 above 
quoted. 
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